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Tue Law Reporter has permitted “a distinguished jurist 
who is nota politician,” to discuss a point in constitutional 
law, connected with slavery in the ‘lerritories of the 
United States, without adopting the jurist’s opinions, or 
assenting to all his conclusions. The Reporter is asked to 
permit “a country lawyer,” who is by no means a politiy; 
cian, to discuss the same topic, and to present views .some-_ 
What different. In doing this, the writer may controyert) 
the opinions taken by others, but he will endeavor to avoid’ 
the usual spirit of controversy. 

The leading thought of the article under examination is i 
this: That the States of this Union are independent 
sovereignties, unconnected with each other except through ; 
the federal government, which is a government of limited ig 
powers, and to be confined strictly to the powers granted: 
— that slavery is purely local, and therefore, that none or 
these States are bound to recognize the existence of slavery 
in other States, except through the clause in the federal 
Constitution, which permits the reclamation of a fugitive. 

It has become a fashion with many to speak of these 
States as sovereign and independent States, and to speak of 
the federal government as a limited thing interposed 





















1 We admit this article with the same qualifications as the preceding on the same 
subject, in the October number.—Eb. L. R. 
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among them, and to be kept within its defined limits lest 
the States should come to harm. 

The States are truly first-rate sovereign powers, only 
they cannot enter into any treaty with another power, nor 
grant letters of marque or reprisal, nor coin money, nor 
emit bills of credit, nor make anything but gold and silver 
a legal tender in payment of debts; nor can they, without 
consent of Congress, lay any imposts or duties on imports or 
exports, nor lay any tonnage duty, keep troops or ships of 
war in time of peace, nor enter into any compact with 
another State, or engage in war unless actually invaded. 
They possess, however, complete municipal powers, and 
they regulate the transmission of property, the security of 
private “rights, and the preservation of the public peace. 
The people of the United States have seen fit to apportion 
their sovereignty between two governments acting con- 
currently over them, and while they have excluded the 
several States from the larger powers of a sovereign, they 
have not committed to the federal government any “legisla- 
tive power over private property in the States, or the 
security of private rights within the same. 

The federal government is charged in the last resort with 
the enforcement of law; and it is bound to observe and 
recognize the law of all the land, as it stood when that 
government came into being, and as subsequently modified. 

While these States were still colonies, the English com- 
mon law was in force throughout all their jurisdictions, and 
in all of them slavery was lawful, and the dealing in slaves 
a lawful commerce. Being once in force, this law still con- 
tinues in force, except where it has been specially abol- 
ished or repealed. Such repeal would require special action 


by the powers which succeeded to the original jurisdiction. 


The continental congress, by declaring the act of inde- 
pendence, (which was an act of union, and not the separate 
action of independent States,) by carrying on war, and by 
making treaties with foreign powers, became a sovereign 
power distinct from the several colonies and States, and as 
such acquired territory both by conquest and by compact; 
slavery being lawful in the territory so acquired, was so far 
under the control of the continental congress; and that 
congress having suvereign power sole and exclusive, for- 
bade slavery in the Northwestern territory, and agreed 
to its existence in the Southwestern territory. 
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By the treaty of 1783, Great Britain recognized the 
United States as free and independent States, but as con- 
stituting one country with one exterior boundary ; and this 
was agreed to by all the people, with specific limitations on 
the individual power of the States. By this treaty the 
continental congress succeeded to all the rights of sover- 
eignty over territory which was not within the boundary of 
a State. That sovereignty, while vested in Great Britain, 
was complete; and when vested in the congress — first by 
the Revolution and then by the treaty—was no less complete. 
And so, if there were other territory not derived by that 
treaty, but otherwise derived from the States, by cession 
after the treaty, the jurisdiction of the congress over it 
was equally complete and exclusive. 

The federal government under the Constitution of the 
United States is the successor of the continental congress, 
and vested with all its rights of territory and dominion. 
Neither of them held divided empire with any other power 
or State over the territories. 

Therefore, as to all territory held when the Constitution 
was adopted, the power of the federal congress was com- 
plete, (unless positively abridged and limited by the Con- 
stitution,) not only to make all “needful rules” for the 
sale of the lands, both to permit their settlement and to 
replenish the treasury; but to create governments in the 
territories, and to enact laws for them, and consequently to 
permit slavery or to forbid it. The same section, (iv. 3,) 
which contains the expletive provision “ that Congress shall 
have power to dispose of the territory of the United States, 
and to make all needful rules and regulations respecting 
the same,” also says, “ that nothing in the Constitution shall 
be construed so as to prejudice any claim of the United 
States.” 

As to other territory acquired by the federal govern- 
ment since that day, the Constitution of the United States 
gives no express power to acquired territory, and the 
power when exercised is either lawful, as incidental to the 
treaty making power,— or it is a clear usurpation. 

If it is lawful as an incidental power, the congress must 
of necessity have power to receive, and of course to exer- 
cise, all the powers of dominion which the former sovereign 
owned and possessed; nothing would remain in the former 
owner; the incident would pass with the estate unless 
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specially reserved; and it cannot be supposed that any 
power would fall by the wayside and perish. Therefore, all 
dominion over the territories, all power over the laws of 
property in them, and all authority over slavery, whether 
to permit it or to forbid it, is vested in congress by the 
very purpose and meaning of the Constitution, if the power 
to acquire territory be a valid incidental power. 

But if the power to acquire territory was not lawful as 
an incidental power, and was a sheer usurpation, and in 
defiance of the Constitution, still, the powers of dominion, 
when so acquired, are equally absolute, and even more so. 
Every power of the former sovereign is divested from him, and 
vested in the federal government, either as absolute sover- 
eign for its own use, or as trustee for the States; and all the 
laws which prevailed in the territory before the cession 
would continue until altered. If territory is acquired with- 
out authority in the Constitution, and in the defiance of its 
provisions, how can the limitations in that instrument, as 
to the powers of congress over the delegated subjects, be 
made to limit what the Constitution never designed to 
bring within their scope? If congress holds in absolute 
sovereignty, without any authority from the Constitution, 
and in despite of it, they are not answerable to any power 
for the exercise of their discretion; and if they hold as 
trustee for the States, they must exercise their power over 
it, in the same way that the cestuc que trusts would exercise 
it, if they had asked for and received a separate allotment 
to each of their respective portions of the trust estate; i. e. 
some of the States would be slavery States, and some 
would be non-slavery States. A trustee must act fairly and 
without bias. He must render unto Cesar the things 
which are Cesar’s. 

The saying has been much repeated within a few years 
past, that, “slavery is, from the nature of things, a local 
institution, the creature of local legislation, or of the exer- 
cise of the supreme power in the State.” The saying is 
not exactly correct, and is an offshoot of another dogma 
propagated in 1848, which laid it down that slavery was 
the creature of positive law, — which was designed to suit 
the incoming of New Mexico as part of our territory. 
Certainly, it is the creature of positive law, but that positive 
law covered the whole continent at one time. The article 
in the October number of this Journal admits that it pre- 
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vailed in all the colonies. So did it preyail in Canada, 
under the French; and in the articles of ¢: ipitulation 
between the Marquis of Vaudreuil and Lord Amherst, it 
was stipulated that the French and Canadians might retain 
their negroes as slaves, and keep and sell them. So was it 
the law of Louisiana under the French, when ceded to the 
United States, and so was it the law of Florida under 
Spain; and this being the law before their cession to the 
United States, so it continued until altered by the new 
sovereign. Here was positive law, covering all the con- 
tinent, and authorizing slavery in every part of it, and it is 
not to be asked that each locality in which it still remains 
shall produce a special ordinance for its existence. And if 
it be local, as is now often said, it was a locality of large 
scope, with ample room and verge enough. 

It seems to be indirectly assumed by many persons who 
speak of slavery, or write about it, that it was the settled 
policy of those who formed the federal Constitution, that 
slavery was somehow to be got rid of and suppressed with- 
in the United States. It has been often said that the 
words slave and slavery do not anywhere appear in the Con- 
stitution, and that a prominent member of the convention 
has stated that they were careful to use no language which 
would countenance the idea that there could be property in 
man. If this motive did prevail, it was little creditable to 
the framers of the Constitution to have retained the thing, 
(which indeed they could not avoid,) and to evade giving it 
the proper and direct name. And in the October number of 
this journal, (page 326,) it is alleged that the Constitution 
nowhere recognizes property in man as a thing of barter, sale, 
or confiscation, —and that they are treated of as persons, 
and persons only. Extremists are apt to be in error, and so 
in this case. Those who deny that there can be any prop- 
erty in man, are apt to speak of slaves as chattels, though 
they do not so in fact regard them. And those who claim 
(if there be any such) that slaves are property just as 
horses and cattle are property, err equally on the other 
hand. The laws of this country have never recognized 
slaves as mere property; but have always regarded them 
as persons also, though not as freemen. And while the 
master has an absolute right to control the services of the 
slave, and to sell that right to others, the slave is so far 
regarded as a person, that he is counted in the enumeration 
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of population, and so protected in his person as to make it 
a penal offence to injure him, and a crime to maim or kill 
him. It was not the design or within the scope of the Con- 
stitution to recognize property in man, any more than to 
recognize and fix a property in promissory notes, or to 
recognize rights in building contracts; and if the Constitu- 
tion had been utterly silent on the subject of slavery, it 
would not by any means follow that slavery was unlawful 
in the States. 

But is the Constitution silent as to the presence of 
slaves? And does it always speak of them as persons in 
the same sense as when the word is used in reference to 
citizens and freemen ? 

Let these citations answer: — 

1, “ Representatives and direct taxes shall be apportioned 
among the several States according to their respective 
numbers, which shall be determined by adding to the whole 
number of free persons, including those bound to service 
for a term of years, and excluding Indians not taxed, three 
Jifths of all other persons.” 

Here is mention made of free persons and other persons. 
What were these other persons? Certainly not appren- 
tices, for these are distinctly included among free persons. 
The three fijihs of all other persons, are those not free; and 
this darkness visible makes it clear that slaves were meant. 

2. “ The migration and importation of such persons as any 
of the States shall think proper to admit, shall not be pro- 
hibited by the congress prior to the year 1808; but a tar 
or duty may be imposed on such importation, not exceeding ten 
dollars for each person.” 

Why was this clause of restriction imposed? Because 
the power had been already given to regulate commerce ; 
und as the slave-trade was a lawful commerce to all nations, 
and it was lawful for all British subjects to buy and sell 
slaves,— slaves being property,— the congress, unless so 
restrained, might cripple the trade to the injury of States 
that sought to obtain a further supply of labor. It was 
lawful for all aliens to enter the country at pleasure, and 
to reside therein; and by way of encouragement to such 
comers, and to prevent competition among the States, 
power was given to the congress to establish a uniform 
rule of naturalization. But here is the phrase importation 
of persons,—and that implies commerce. And a tax or 
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duty may be imposed not exceeding ten dollars for each 
person!—and this also implies commerce, and what is 
that but importing for sale? Certainly the word slave is 
not there, but the slave himself is there. 

3. And then again it was provided, that “no person 
held to service in one State under the laws thereof, escap- 
ing into another, shall, in consequence of any law or regula- 
tion therein, be discharged from such service or labor; 
but shall be delivered up, on claim of the party to whom 
such service or labor may be due.” 

The terms used in this section give the true relation of 
master and slave: —the slave is held to labor. <A person 
may have a right to the services of another for a month, 
for years, or for life, and the right is one which the law 
will regard and protect. 

It seems to have been claimed by some, that except for 
this right of recapture as given in the Constitution of the 
United States, the master would have been utterly without 
redress. And it has been asked, as if with conscious 
victory, Was it ever contended that the Constitution re- 
cognizes any right by which, if the slave of a Virginian 
master were to escape into Pennsylvania or Ohio, and was 
there employed and worked by a citizen of the latter State, 
the master could maintain trover for his slave, or assumpsit 
for his services upon an implied promise to pay the master 
his wages? It may be answered that it does not depend 
upon a recognition by the Constitution of the United 
States, what actions may be sustained in State courts for 
civil injuries, or even in courts of the United States. 
Actions depend upon settled law. The domestic relations 
of one country are recognized in other countries, and it 
may in turn be asked, Would not a husband be entitled 
under like circumstances to recover for the services of his 
wife, or of his minor children? Why not recover for the 
services of his fugitive slave? (Running away is not 
emancipation, as to the master.) And why may not the 
master maintain an action of trover for him? Such was 
undoubtedly the common law of England, and that is the 
law of these States. The case of Butts v. Pen, 3 Keble, 
785, was trover for negroes, and the special verdict found 
that they were usually bought and sold in India. A later 
ease before Holt, held, “ that trover would lie if the sale 
was in Virginia.’ In the celebrated Negro case, 20 Howell's 
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State Trials, (1772,) in which Lord Mansfield discharged 
Somersett, his lordship held that a contract for a sale of 
a slave was good in England. And ina much later case, 
1820, in the Court of King’s Bench, it was decided in the 
case of Madrazo v. Willes, that the slave-trade was not 
opposed to the law of nations, and that any one whose 
nation had not prohibited the trade might lawfully follow 
it. Therefore, where a Spaniard, whose vessel with 300 
slaves had been seized and detained by a British subject, 
might seek redress in a British court, and recover damages 
both for his vessel and the slaves, — that the prohibition 
of the slave-trade by Great Britain was a prohibition only 
to British subjects. A like decision has been made by the 
Supreme Judicial Court of Prussia, in a case where a slave 
sought to leave the service of his master, who was travel- 
ling through the country, and the slave was compelled to 
return to his service, —“ because the relations between 
master and servant are regulated by the laws of the 
country where both are domiciliated.” These decisions 
are commended to the judges of States who fancy that these 
States are independent sovereignties, and that they may 
deal out Somersett law, to citizens of other States, as if 
they were citizens of a foreign country. 

It is admitted on all hands, that there is no express and 
especial power in the Constitution to legislate on slavery, 
—in the territories or elsewhere. And yet there is a 
party which says that congress is bound to protect slavery 
in the territories, and which claims at the same time that 
congress cannot prohibit slavery in the territories. And 
there is another party which claims that congress cannot 
permit slavery in the territories, and yet that it is the duty 
of congress to interfere and prevent its existence there. 
That would be a very curious power, which a legislative 
body may exercise only in one direction, when no provision 
exists excluding the opposite. If the congress possess the 
power at all under the Constitution, it is incidental, and 
certainly they have a discretion to exercise it in any way 
their judgment prompts. 

Persons declare themselves at a loss to see where con- 
gress gets the power from the Constitution, to act at all 
upon the subject of slavery in the territories. Are they at 
no loss to find a power for congress to maintain fleets on 
foreign stations, to suppress the slave-trade? The slave 
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trade is a lawful commerce in Africa: and by what authority 
do we blockade their coasts and capture vessels bound to 
Cuba. Doubtless there is a power somewhere satisfactory 
to the federal government and to the people of the Union, 
but where is it? Is it in the power to regulate com- 
merce? But does that power to regulate our Own com- 
merce, give us any power over the commerce of others 
carried on, beyond our own waters? 

When the State of Missouri was about to be admitted 
into the Union, a party in congress opposed the admis- 
sion on account of a slavery clause in her constitu- 
tion. That controversy led to the adoption of what has 
been called the Missouri line. As to slavery within the 
States, it is now admitted by all parties, that congress 
has no power over it. Every State in the Union is at per- 
fect liberty now, to reinstate the law of slavery, where it 
has been abolished. And the clause in the United States 
Constitution, in regard to the slave-trade, is a prohibition 
to abolish it before the year 1808, and a mere power to 
abolish it after that time. The congress have a right, if 
they see fit, to repeal their laws, and to make the African 
slave-trade lawful commerce in all our ports as it was 
before. That such a result is little likely to happen, does 
not affect the question of law and power. 

As to the question of slavery in the territories, it is like 
a fancy stock, of no value except to political bulls and 
bears. The repeal of the Missouri compromise line, has 
made it again lawful to hold slaves in all the remaining 
part of the Louisiana territory. But the owners of slaves 
will be little apt to seek a residence there, in the face of a 
migration which may be expected to exclude future slavery 
by the constitutions they may adopt, even if climatic 
reasons did not more strongly induce their going South. 
And in the territories derived from Mexico, African slavery 
had been abolished before it came to our hands. Peon 
slavery still exists, but that is a class of slavery incapable 
of extension under our sway, and it must soon expire. 

The present tripartite theories of the Constitution on 
the matter of slavery may be regarded as mere political 
fungosities that will wither and perish in the heat of 
another contest for the power of dispensing the political 
patronage. The real law of slavery is a law of capital and 
labor, which is moved by the demand for the products of 
VOL. 46 
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slave-labor. The political bulls and bears have ever 
much to say about the rights of labor and the dignity of 
it, and at times they are anxious about the welfare of 
capital, but they are never very steadfast in their course. 
At one time a tariff is their football, and domestic manu- 
factures are unduly stimulated by high protection, and then 
unreasonably depressed by the withdrawal of it. At one 
time it is the creation of a bank to meet the wants of the 
country, with a depressed commerce and an embarrassed 
treasury; and then, when its dealings are thoroughly in- 
woven with all men’s business, it must be abolished as 
dangerous to liberty. Again, the treasury is full to over- 
flowing, from the great sale of public land; if it is proposed 
to distribute to the States the proceeds of the public land 
sales, it is declared unconstitutional ; anon, it is lawful and 
wise to give away the lands to all comers of all nations. 
Slavery too, has had its many phases already, and doubt- 
less it can have many more, even to the extremity of mak- 
ing Congress responsible for the “moral sentiments” of 
the nation. The great body of the people will endure it all 
in patience, provided their business be not disturbed, and 
their interests be not impaired. But if these contending 
dogmas be pressed to the practical result of deranging 
trade, augmenting prices, and curtailing commerce, a spirit 
will be roused which will put an end to all further disturb- 
ance from this source. 


October 21, 1860. 


TRIAL BY JURY. 


Opinion of the Justices of the Supreme Judicial Court of New 
Hampshire. 


The undersigned, Justices of the Supreme Judicial Court, 
in discharge of the duty imposed on us by the Constitution, 
respectfully present our opinion, in answer to the questions 
proposed to us by a resolution of the House of Representa- 
tives, passed June 16, 1859, as follows: — 


1. Has the legislature power so to change the law in 
relation to juries, as to provide that petit juries may be 
composed of a less number than twelve ? 
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2. Has the legislature power to provide that a number 
of the petit jury, less than the whole number, may render 
a verdict ? 

We have considered these questions as of great impor- 
tance and interest, since the trial by jury has been steadily 
regarded, from the earliest judicial history in England, as 
the great safeguard of the lives, liberty, and property of 
the subject against the abuses of arbitrary power, as well 
as against undue excitements of popular feeling. In our 
own country, almost from its earliest settlement, the trial 
by jury was claimed by the people as the birthright of 
Englishmen, and as the most valuable of the rights of free- 
men; and in the great struggle which secured our national 
independence, no right of the colonists was more urgently 
and strenuously insisted upon. We have, therefore, ex- 
amined these questions with anxious care, and we are 
without any disagreement among ourselves as to the con- 
clusions we have formed, and which we now proceed to 
state in anwer to those inquiries. 

We regard it as a well-settled and unquestioned rule of 
construction, that the language used by the legislature in 
the statutes enacted by them, and that used by the people 
in the great paramount law which controls the legislature 
as well as the people, is to be always understood and ex- 
plained in that sense in which it was used at the time when 
the Constitution and the laws were adopted. 

The terms “jury,” and “trial by jury,” are, and for ages 
have been, well known in the language of the law. They 
were used at the adoption of the Constitution, and always, 
it is believed, before that time, and almost always since, in 
a single sense. 

A jury for the trial of a cause was a body of twelve men, 
described as upright, well-qualified and lawful men, disin- 
terested and impartial, not of kin, nor personal dependants 
of either of the parties, having their homes within the 
jurisdictional limits of the court, drawn and selected by 
officers free from all bias in favor of or against either party, 
duly impanelled under the direction of a competent court, 
sworn to render a true verdict according to the law and the 
evidence given them; who, after hearing the parties and 
their evidence, and receiving the instructions of the court 
relative to the law involved in the trial, and deliberating, 
when necessary, apart from all extraneous influences, must 
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return their unayimous verdict upon the issue submitted to 
them. 

All the books of the law describe a trial jury substan- 
tially as we have stated it. And a “trial by jury” is a 
trial by such a body, so constituted and conducted. So far 
as our knowledge extends, these expressions were used at 
the adoption of the Constitution, and always before in these 
senses alone by all classes of writers and speakers. At 
that date, as we believe, no such thing as a jury of less 
than twelve men, or a jury deciding by less than twelve 
voices, had ever been known, or ever been the subject of 
discussion in any country of the common law. 

Upon these views we are of opinion that no body of less 
than twelve men, though they should be by law denominated 
a jury, would be a jury within the meaning of the Constitu- 
tion; nor would a trial by such a body, though called a 
trial by jury, be such, within the meaning of that instrument. 
We think, therefore, that the legislature have no power so 
to change the law in relation to juries, as to provide that 
petit juries may be composed of a Jess number than twelve, 
nor to provide that a number of the petit jury, less than 
the whole number, can render a verdict in any case where 
the Constitution gives to the party a right to a trial by 


jury. 


The legislature have the general power to constitute 
new tribunals, and to provide new modes of trial for future 
cases, provided the right to a trial by jury, such as the Con- 
stitution intends, is secured to every one in the last resort, 
in every case where it is guaranteed by the Constitution, 
and has not been waived by the party himself. 

We have always to regret that when called upon by the 
legislature for our opinions upon questions of law, we have 
not the usual aid from the investigations of interested 
parties and their learned counsel. We may, however, 
properly remark, that in four of the States the same ques- 
tions have arisen, and have been decided by their highest 
courts in conformity to the views we have expressed. 


. Samuet D. Bett, Asa Fow er, 
J. E. SarGent, Henry A. BELLows, 
CuarLes Doe, Georce W. NeEsMIrTH. 


June, 1860. 
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Supreme Judicial Court of Massachusetts. 
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RECENT AMERICAN DECISIONS. 


Supreme Judicial Court of Massachusetts. Middlesex County. 
October Term, 1859. 


Jabez C. Hows, and Oruers, v. Watson FREEMAN. 


Replevin lies in favor of a third party in a State court, against the 
marshal of the United States, for property which he claims to hold by 
attachment on mesne process, in an action at common law, upon a writ 
returnable into the Circuit Court of the United States, as the property 
of the defendant in such action. 

It is not necessary for a mortgagee, who intends to replevy the mortgaged 
property so attached by the marshal of the United States, as the 
property of the mortgagor, to make any statement of the amount due to 
him, nor any demand in conformity with the provisions of the Rev. St., 
ch. 90, $§ 78, 79, and the St. of 1848, ch. 148, before bringing his action 
of replevin against the marshal in the State court. 

In Massachusetts, personal property subject to a mortgage, is not liable to 
attachment upon mesne process, as the property of the mortgagor in an 
action at common law returnable into the United States Court. 

In Massachusetts, ordinarily, a mortgage purporting to convey personal 

) nortgage pur} 2 y I 
property thereafter to be acquired, does not cover such property when 
acquired by the mortgagor. 

Whether a vote by a railroad corporation, established in Massachusetts, 
authorizing a mortgage “ of the railroad, and all its franchises,” is broad 
enough in its terms, to sustain a mortgage of “ all the running machinery, 
and all the cars then in use, and all additions made thereto, by adding 
new locomotives, cars,” etc. — querre. 

Whether it be so or not in itself, the legislature having afterwards by 
their act of 1850, ch. 233, ratified and confirmed “ the proceedings of the 
V.& M. R. R. Co., whereby they conveyed agreeably to the vote of the 
stockholders, their railroad and property in mortgage,” such mortgage 
is thereby made valid in all its provisions, as a mortgage of after 
acquired property. 

The facts in the case sufficiently appear in the opinion of 
the court, by 

Dewey, J. This is an action of replevin against the 

defendant, to regain the possession of certain railroad cars, 
attached by him as marshal of the United States, upon a 
writ issued from the Circuit Court of the United States, 
in favor of Selden F. White, a citizen of New Hampshire, 
against the Vermont and Massachusetts Railroad Com- 
pany. The action in the Circuit Court was instituted for 
the purpose of enforcing payment of certain bonds of the 
company, and the attachment was made for the ordinary 
purposes of an attachment, in an action of assumpsit. 

1. It is contended on the part of the defendant, that as 
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these cars were taken by an officer of the United States, un- 
der a process from the United States Circuit Court, no party, 
under a claim of property in himsclf, however well founded, 
can interfere with such attachment, by any process from a 
State court. We accord entirely to the doctrine, that as 
to property proceeded against or made the subject of 
judicial inquiry in the courts of the United States, those 
courts having taken jurisdiction thereof, we are not to inter- 
fere. But these articles were not seized for the purpose 
of being proceeded against in the courts of the United 
States. They were not the subjects of the case then to be 
tried, either as goods alleged to be forfeited under the 
revenue laws, or as property that might be the subject of a 
libel ix rem, or for any other liability upon which judg- 
ment might be rendered against the property seized. The 
process from the United States Court was that usually 
issued for the recovery of a debt, unaccompanied by any 
lien or charge upon these goods, except that resulting from 
an attachment to secure an alleged debt. 

The case before the United States Court was the ques- 
tion of the liability of the Vermont and Massachusetts Rail- 
road Company, upon certain bonds described in the action, 
and the decision of the matter in issue in that case would 
not be affected by the possession or want of possession of 
these cars by the marshal. These articles were not there- 
fore in any case made a subject of the jurisdiction of the 
courts of the United States. The only process to the 
marshal was one commanding him to attach the property 
of the Vermont and Massachusetts Railroad Company, and 
not a warrant to seize these particular cars. The question 
of property in these cars is an entirely collateral question, 
and one which the Court of the United States could not 
hear and decide in the action pending before it. If they 
were the cars of the plaintiffs, they were not taken in 
pursuance of any precept of the United States Court, giving 
it its broadest latitude, as that precept only commanded 
the marshal to take the goods of the Vermont and Mas- 
sachusetts Railroad Company. 

Chancellor Kent in his commentaries, after stating the 
broad principle, that no State tribunal can interfere with 
seizures of property by revenue officers, under the laws 
of the United States, nor interrupt by replevin, injunction, 
or otherwise, the exercise of the authority of federal 
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officers, adds, “but if there be no jurisdiction in the 
instance in which it is asserted, as if a marshal of the 
United States, under a process in favor of the United 
States against A, should seize the property of B, then the 
State courts have jurisdiction to protect the person and 
property so illegally invaded.” 1 Kent Com. (6th ed.) 
410. 

The case of Slocumb v. Mayberry, 2 Wheaton, 9, seems 
to assume the like doctrine, as the true one applicable to 
questions of jurisdiction. While it holds that no writ of 
replevin or other process would lie against the marshal, to 
take property out of his hands that was seized by him for 
breach of the revenue laws, or to be proceeded against by 
proceedings in rem for forfeiture or liability, it distinctly 
recognizes the principle that replevin will lie against a 
marshal of the United States, to take out of his possession 
property not legally the subject of such proceedings tn rem. 
Hence a cargo of goods taken by him on a process against 
the ship, for an alleged violation of the embargo laws, was 
held the subject of replevin by a writ issued from a State 
court, such cargo not being liable to seizure by the marshal 
for the causes alleged for seizing and detaining the vessel. 

The defendant’s counsel rely with much confidence upon 
various decisions of the courts of the United States, and 
particularly upon the case of Taylor, plaintiff in error, v. 
Carryl, 20 How. 583. That case is one of much interest, 
and the views of the court upon the question there raised, 
are presented with great ability and learning in the opinion 
given by Mr. Justice Campbell, speaking for five of the 
members of the court, and in the dissenting opinion given 
by Chief Justice Taney in behalf of the remaining four 
members. But it was not the present case. In the 
language of Chief Justice Taney, it was “ merely a question 
upon the relative powers of a court of admiralty and a court 
of common law, in the case of an admitted maritime lien.” 
20 How, 601. The plaintiff in replevin in that case claimed 
under a sale ordered by the Supreme Court of Pennsylvania, 
under a statute of that State, where property was attached 
by a process against a foreign debtor having property 
within that State; and the defendant claimed title under a 
sale by a marshal of the United States District Court, 
under an order proceeding from that court in a process 
instituted therein, subsequently to the attachment in the 
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State court against the ship, in behalf of certain seamen 
for their wages; and the question was which was the better 
title. Incidentally the question of conflicting jurisdiction 
between a State court and the District Court of the United 
States was somewhat discussed. In maintaining the juris- 
diction of the State court, because prior in point of time, 
the court say, “Property once levied upon remains in the 
custody of the law, and is not to be taken by another 
execution in the hands of a different officer, and especially 
by an officer acting under another jurisdiction.” 20 How. 
595. Again, “the court of chancery does not allow the 
possession of its receiver, sequestrator, committee, or cus- 
todee, to be disturbed by a party, whether claiming by a 
title paramount or under the right which they were ap- 
pointed to protect.” 20 How. 594. As the law is held 
in Massachusetts, this custody of the law, arising from 
possession by attachment or levy of execution, has no 
such sacredness of character as prevents the true owner 
from asserting his right of property by writ of replevin, 
for a tortious taking of property belonging to one not 
the debtor. Actions of replevin are of daily occurrence 
against officers thus seizing property, and against assignees 
or receivers of property of insolvent debtors, and with us 
the doctrine of not interfering with goods in the custody of 
the law has no application to the case of a third person 
asserting a paramount right of property in the article 
seized. 

The cases commented upon in Taylor v. Curryl, when 
closely examined, it is believed will not be found to be 
similar to the present. In Peck v. Jenness, 7 How. 612, 
the great struggle was on the question whether an attach- 
ment on mesne process created a lien protected by the 
proviso of the second section of the bankrupt act of 1841, 
and whether the District Court of the United States could 
interfere with the proceedings of a State court thereon. 

The cases of Williams vy. Benedict, 8 How. 107, Pulliam 
v. Osborne, 17 How. 471, and Hagan y. Lucas, 10 Pet- 
ers, 400, were cases arising between judgment creditors, 
or between such creditors and administrators of insolvent 
estates, involving priority of liens, or rights to sell on exe- 
cuticns all of which were against the same debtor. They do 
not involve the question of the right of an officer of a court 
of the United States, under an attachment, to hold property 
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of a stranger to the suit, exempt from liability to have the 
same taken from him by a process of replevin; but merely 
the priority of right of different creditors, as to the prop- 
erty of their common debtor. That question might arise 
as well in the court of the State, between two attaching 
creditors or claimants there, as in the case of two suits, 
one of which was in the court of the United States. That 
this attachment by the marshal was not a proceeding in 
rem, is clearly stated by Chief Justice Taney in Taylor v. 
Carryl. It is to be borne in mind that the only claim of 
the marshal in the present case, is under the common law 
process of attachment upon an action of contract, to recover 
payment of a bond. The suit in which the ship was at- 
tached and sold by the sheriff, in the case of Taylor v. 
Carryl, was of like character. Of that attachment, says the 
chief justice, “the common law process was not and could 
not be a proceeding im rem, to charge the ship with the 
debt, for the creditor has no lien upon her, and the court 
had no jurisdiction over anything but the owner’s residuum.” 
Again, “the whole ship could not be sold by the officer, so 
as to convey an absolute right of property to the pur- 
chaser.” 20 How. 602. Nor could the sale here by the 
marshal, if one had been made on an execution against the 
debtor, pass the property of the present plaintiff. A sale 
on execution has no such effect as to destroy the right of 
property in a third person. It is only a sale of the debt- 
or’s interest therein, that passes to the purchaser. 

In The Oliver Jordan, 2 Curtis, C. C. 414, both parties 
were attempting to enforce the collection of their debts 
against the same debtor, who was the acknowledged owner 
of the property, and the court held that the vessel having 
been attached by a process from the State court, while the 
same was in the custody of the sheriff under said attach- 
ment, the marshal could not, under a process from the Dis- 
trict Court of the United States to enforce the claim of a 
material man, take the same from the possession of the 
sheriff. But that was not the case of a third party, setting 
up an independent paramount title as general owner of 
said property. The material man could sustain no action 
of replevin for this property, independently of the objec- 
tion of priority of proceeding by the other party. 

That the remarks of Mr. Justice Curtis in that case, 
that “ persons and property in the custody of the law of the 
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United States, are not subject to any State process,” were 
only applicable to the case of proceedings by attachment 
by different creditors against the same debtor, seeking to 
levy upon his acknowledged property, and not to the case 
of an attachment by an officer of the property of B, ona 
process directing him to attach the goods of A, is quite 
obvious from the case of Cropper v. Coburn, in the same 
volume, 469, in which it was said that “such taking of the 
goods of another person would not be a proceeding of the 
court issuing the process, but a mere trespass for which 
any appropriate remedy might be instantly sought in any 
court having jurisdiction,” and the court cited, as direct au- 
thority for State jurisdiction in such case, the case of Slocumb 
v. Mayberry, 2 Wheat, 1, and also the language of Chan- 
cellor Kent, in his Commentaries, which has been already 
given, declaring that “the State court would in such case 
have jurisdiction to protect property so illegally invaded.” 

We were also referred by the counsel for the defendant, 
to the case of United States vy. Booth, decided by the 
Supreme Court of the United States, at December term, 
1859, as a case bearing strongly upon the case now before 
us. [21 How. 506.] ‘The perusal of it has failed to satisfy 
us that it furnishes any authority for maintaining this de- 
fence. Booth’s case was on habeas corpus, and a conflict 
between the State authority and that of the United States 
Court, as to the custody of the person the subject of the 
habeas corpus. It involved no such question as that we have 
to settle in the present case. 

Before dismissing this part of the case, it may be proper 
further to suggest, that if a State court could not in a case 
like the present, issue a writ of replevin, then the plaintiffs are 
remediless in this respect. Both plaintiffs and defendant 
are citizens of Massachusetts, and the plaintiffs, therefore, 
cannot bring their action in the United States Court. If 
it be replied to this, that they may have an action of trover 
in the State court, for the recovery of damages; to this it 
may be rejoined, that it may be no adequate remedy for 
articles which the owner may wish to retain specifically. 
While the marshal may be equally annoyed by being brought 
before the court of the State, to try the same question of 
right of property by an action of trespass or trover, yet 
the full remedy ofa writ of replevin is denied, under the 
theory that such a rule of law is necessary to prevent a 
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conflict of jurisdiction. Such a rule has not been found 
necessary in our State courts to protect articles in the 
custody of law, under an attachment on mesne process, or 
an execution; but we allow the free exercise of the writ of 
replevin in favor of third persons, claiming the property 
thus taken. We see no reason why the same principle 
should not apply to goods attached by the marshal ona 
common law process, issuing out of the Circuit Court of 
the United States. In neither case does it interfere with 
the full jurisdiction of the court over the subject of the 
action instituted in such court. 

2. The next inquiry is whether the plaintiffs can under 
their mortgage, hold as against an attaching creditor the 
articles of personal property, the subject of the present 
action of replevin. 

The objections taken to the plaintiff's right of property in 
the cars, are founded, first, upon the assumption that the mort- 
gage of them by the directors was wholly unauthorized by 
the corporation; and secondly, that if the mortgage was 
valid as to all existing personal property, it cannot avail as 
to property acquired subsequent to the execution of the 
mortgage. 

As to the first of these objections, if the case turned 
solely upon the strict construction of the language used 
in the vote of the corporation, of the twenty-ninth of 
June, 1849, it might be difficult to say with entire cer- 
tainty, what was embraced in this vote. It was a vote, 
“authorizing the directors to execute a mortgage of the 
road with all its franchises.” The terms were very sweep- 
ing, and indicated a purpose to execute a mortgage of the 
broadest character. Had the term “ franchise ” been 
used, it would have been inartificially used for this purpose, 
as its technical meaning would indicate merely the con- 
veyance of the right to be a body corporate with perpetual 
succession, rather than be descriptive of the conveyance of 
the property of the corporation. But the real purpose was, 
we must suppose, beyond that of using the term franchise 
in this narrow sense. It was not its franchise, but “the 
road and all its franchises,’ that were authorized by the 
corporation to be mortgaged. Acting under this authority, 
eleven days afterwards the directors executed the mort- 
gage to the plaintiffs, which was amply broad enough in its 
terms to embrace all the running machinery, and all the 
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cars then in use, and also all additions made thereto, by 
adding new locomotives, cars, &c. 

In the view we have taken of the present case, it is un- 
necessary to decide what would have been the effect of the 
mortgage, had its validity depended merely upon the 
instrument thus executed by the directors. After the 
execution of this mortgage, and six years previous to the 
taking of the property by the defendant, this same mort- 
gage was ratified and confirmed by a legislative act. St. 
1850, ch. 223. It was ratified and confirmed, as “ the pro- 
ceedings of the Vermont and Massachusetts Railroad Com- 
pany, whereby they conveyed agreeably to the vote of the 
stockholders, their railroad and property in mortgage.” 
This act, it may be supposed, was passed with the knowl- 
edge and concurrence, and upon the application of the rail- 
road company, or those legally representing them. Its 
authority has never been questioned by the corporation. 
We are satisfied that the legislature intended to confirm 
and sanction this identical mortgage in all its provisions, 
as a legal act on the part of the railroad company, and 
thus to give greater security to the bondholders, and inci- 
dentally to benefit the company, by removing all doubts as 
to the validity of the mortgage and the security in the 
hands of the trustees. To the suggestion that the purpose 
of this statute was merely to sanction a mortgage of the 
technical franchise to be a body corporate, it may be an- 
swered that the language of the statute is singularly inap- 
propriate for that object, as it wholly omits the word 
“franchise,” and ratifies and confirms the mortgage of “the 
road and property ’’ of the corporation. 

This legislative act obviates the second objection to the 
right to maintain the action, — that a mortgage will not 
pass chattels or personal property not in existence, or not 
owned by the mortgagor at the date of the mortgage. The 
legal principles, stated by the defendant on this point, are 
entirely correct in reference to ordinary mortgages, and 
would have been fatal to this action, if no legislative au- 
thority had intervened, ratifying and confirming this par- 
ticular mortgage. But the statute did thus intervene, con- 
firming the mortgage, and thus giving effect to all parts of 
it, including the provision as to after-acquired machinery 
and cars. This mortgage was duly recorded, and thus, by 
means of the record and the statute, the lien thereby 
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created was duly notified to all persons having business 
relations with the Vermont and Massachusetts Railroad 
Company. 

The general question which we have been considering 
reccived a very full consideration in the case of Peirce v. 
Emery, 32 N. H. 485, and the court of that State came 
to a similar result, as to the validity of a mortgage made 
by the Portsmouth and Concord Railroad Company. 

3. A special ground of defence is urged in relation to 
the car taken by the defendant on the 10th of March, It is 
said that, as respects this car, no demand or notice was given 
by the plaintiff, as required by the Statutes of this Com- 
monwealth in case of an attachment of mortgaged personal 
property. 

It is conceded that with regard to all the cars previously 
taken, due notice had been given, agreeably to the statute, 
of the existence of the mortgage, amount due, etc., but the 
defendant and the creditor whom he represents wholly 
repudiated the claim, and neither paid the same nor sur- 
rendered the property. To all practical purposes, there- 
fore, it is quite obvious that the defendant had all the 
notice that the statute intended to give him, as it was the 
same mortgage that covered the last car, as the cars previous- 
ly attached. But irrespective of this, it isa sufficient answer 
to this objection as to the car last attached, that our statute 
requiring a demand and notice of the amount of the debt 
or liability by the mortgagee, in case of an attachment of 
mortgaged goods, applies only to attachments by State 
officers, and not to attachments made or processes issuing 
from the courts of the United States. The position taken 
and held by the courts of the United States is that by the acts 
of congress, the State process of attachment, existing at 
the time when the act as to the national courts passed, 
was adopted with all the rights and incidents then attached 
thereto, and that no subsequent change of the law of attach- 
ment by a State legislature, does or can proprio vigore have 
any effect upon the processes of the United States Courts. 
On the contrary, it is held that the rights of attachment 
and incidents thereto remain, as respects the courts of the 
United States, the same as they were at the beginning, 
unless under the authority of some act of the congress of 
the United States, such subsequent State legislation modi- 
fying their former statutes has been recognized and sanc- 
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tioned. Springer v. Foster, 2 Story, 387. Wyman v. South- 
ard, 10 Wheat. 1. United States Bank v. Halstead, 10 Wheat. 
51. In the matter of Freeman, 2 Curtis, C. C. 491. 

The right of the plaintiffs is therefore well maintained, 
both as to the right of property and possession in all the 
articles taken and claimed by their writ of replevin. The 
right to take this property from the marshal by a writ of 
replevin under the facts proved is also well shown. The 
result is that judgment must be entered for the plaintiff. 
Hutchins § Wheeler, for plaintiff. 

H. G. §& H. M. Parker, for defendant. 





Bristol, Plymouth, §c. October Term, 1858. 


CoMMONWEALTH v. ABIGAIL GARDNER. 


A person indicted for murder in the usual form before the passage of the 
Statute 1858, ch. 154, may be tried in this court, and convicted of mur- 
der in the second degree after the passage of that act. 


INDICTMENT for murder, found and returned in the usual 
form, in 1857. At the first trial the jury disagreed. An- 
other trial was held at May term, 1858, and resulted in a 
verdict of murder in the second degree, and the defendant 
moved in arrest of judgment, for the reasons stated in the 
opinion. 

Suaw, C. J. This indictment was found, and one trial 
had, before the passage of the St. of 1858, ch. 154. It 
is objected that the St. of 1858 repeals the law under 
which the defendant was indicted,— upon the well-settled 
principle of criminal law, that the law inflicting punishment 
must exist when the act is done, and when judgment is given 
for the punishment of it. The great object of punishment 
is to prevent the commission of crime, and any law not in 
force at the time of the commission of the alleged offence, 
cannot have that effect. 

If the objection is well-founded, all murders committed 
before St. 1858 are forever dispunishable, because this 
act contains no saving clause in regard to murders com- 
mitted before its passage. And the question is, what is the 
intent of the legislature, as expressed in the words they 
have used ? 

The reasons assigned for the motion in arrest of judg- 
ment, are — 
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“Ist. Because issue was joined, and defendant pleaded 
not guilty at the May term of this court, in the year 1857, 
under ch. 125, § 1, of the Rev. Sts., and said indictment was 
tried at the present term of this court, and the issue pre- 
sented to the jury by the order of the court was whether 
the defendant was guilty or not guilty of murder in the 
first, or second degree, under the provisions of ch. 154 of 
the Sts. of 1858. 

“2d. Because the § 1 of ch. 125 of the Rev. Sts. is re- 
pealed. 

“3d. Because the defendant cannot be legally sentenced 
for murder in the second degree under the provisions of 
St. of 1858. 

“4th. Because there is no law applicable to the punish- 
ment of the defendant under this indictment, under which 
she can be legally sentenced. 

“5th. Because this court has no jurisdiction of this 


case.” 


This depends altogether upon the construction of the act 
of 1858. It is divided and distributed into several distinct 
sections, presenting the same question. 

Section 1. “ Murder committed with deliberately pre- 
meditated malice aforethougit, or in the commission of an 
attempt to commit any crime punishable with imprison- 
ment for life, or committed with extreme atrocity and 
cruelty, is murder in the first degree.” . 

Here is no change of punishment, no definition of murder ; 
but only a provision that a party indicted for murder may 
be convicted of either degree on proof of the facts. 

Sec. 2. “Murder not appearing to be in the first degree 
is that in the second.” 

Taking these two first sections, murder under the former 
law is murder now, and the statute only declares the 
degree of murder. Then comes section 3, which is the key 
to the whole case. — “ The degree of murder is to be found 
by the jury.” 

Sec. 4. “ Whoever is guilty of murder in the first degree, 
shall suffer the punishment of death for the same, subject, 
however, to such conditions regarding the time and manner 
of executing sentence, and the custody or imprisonment of 
the convict prior thereto, as shall have been otherwise pro- 
vided by law.” 

Sec. 5. “Whoever is guilty of murder in the second 
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degree shall be punished by imprisonment in the State 
prison for life.” 

Sec. 6. “ Nothing herein shall be construed to require 
any modification of the existing forms of indictment.” 

Sec. 7. “This act shall take effect from and after its 
passage.” [March 27, 1858.] This is the whole. 

In the first place, then, did this first provision, making 
murder in the first degree punishable with death, repzal 
the preceding laws making murder punishable with death ? 
It does not repeal them, unless repugnant, inconsistent, 
incompatible. Is it repugnant, inconsistent, or incompat- 
ible? We know that murder before this statute was 
punishable with death. This statute did not declare for 
the first time that murder in the first degree should be 
punished with death; it declared it in almost the same 
words as before. It takes very nearly the same distinc- 
tion which the common law took between murder by ex- 
press, and that by implied malice. The statute does not 
create the offence, it only declares it; it existed before. 
There is no change then in making some classes of murder 
punishable with death; they were so before. 

Then what is the change? If after indictment, upon the 
trial, the jury find a certain class of facts, they find one 
degree; if another class of facts, another degree. It is 
therefore to allow the mitigation of the offence in one case. 
The substitution of imprisonment for life, in place of death, 
is a mitigation in the eye of the law; it is everywhere so 
regarded ; it is on that ground that the executive power of 
commutation is founded. The statute proceeds on the same 
ground. The jury were to find it either murder in the first 
degree, or murder in the second degree, but murder still. 
In a matter of this solemnity, we are not to look at the 
words of the statute merely, but at their legal operation 
and legal effect. ‘he legal effect is to mitigate the pun- 
ishment in one case, leaving it punishable as it was in the 
other. 

Had this been previously the reverse, that is to say, had 
murder in the second degree been punishable by a penalty 
less severe than that declared by the new statute,— for 
instance, had the former law punished it by imprisonment 
in the State prison for ten years, and had the new statute ex 
tended the punishment to twenty years,— it would clearly 
have been, ex post facto, unconstitutional and void. In that 
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case this principle could not have been applied; for it would 
then have been applying a more aggravated punishment to 
the offence, than that declared by law, and in force when 
the offence was committed. 

lt is said that this statute has changed the jurisdiction 
of the court. But we see no possibility by which, taking 
the whole statute together, it can be held that the jurisdic- 
tion is changed. “The degree of murder is to be found by 
the jury,” ($3,) that is, manifestly, the jury of trials, the 
traverse jury. It does not therefore change the duties of 
the grand jury, or of the attorney general, or other officer 
who attends the grand jury. 

We consider the provision in the St. of 1858, ch. 154, 
§ 6, “ that nothing herein shall be construed to require any 
modification of the existing forms of indictment,” to be an 
essential part of the statute, and to determine this question 
of jurisdiction. It seems to us to have been the clear 
intent of the legislature, that the form of an indictment for 
murder should remain as it had been, — being a charge with 
all the technical requisites, of homicide with malice afore- 
thought, making no distinction in the forum in which it 
should be found, and that in which it should be tried, and no 
other distinction except in the punishment of one degree, 
as it should be modified by the evidence. As such a 
murder does charge an offence punishable, before and after 
this act, with the penalty of death, this court had jurisdic- 
tion secured by the pre-existing law, and it is not taken 
away. Had the statute enumerated the ingredients con- 
stituting murder in the first degree, leaving all other 
murder to be of the second degree, saying nothing about 
the form of indictment, there would have been much force 
in the argument, that the law constituted two distinct 
offences, the one capital, and the other not, and the 
indictment must have conformed to these changes; and 
that would have changed the jurisdiction of the court. As 
it is, the legislature manifestly consider murder as one 
kind or species of crime, the punishment of which may be 
more or less severe according to certain aggravating cir- 
cumstances, which may appear on the trial. In this respect 
it is similar to a provision in the law of arson, as it stood 
by the recent statutes, which provided in express terms, 
that the wilful and malicious burning of the dwelling- 
house of another in the night time should be punishable 
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with death. But by another clause in the same section it 
was declared, that if it be proved on the trial, and the jury 
shall find that no person was lawfully in the dwelling-house 
so burned, the punishment, instead of death, should ‘be im- 
prisonment in the State prison for life. In that case, the 
law manifestly required no change in the form of indict- 
ment, and none in the mode of pleading or form of trial, 
and of course, as in one event the punishment would be 
capital, the jurisdiction of this court was not taken away or 
in any way affected. Rev. Sts. ch. 126, § 1. 

That it was the intention of the legislature to put this 
provision for the punishment of murder on the same foot- 
ing, leaving the definition of the offence, and the mode of 
indictment and trial as they were, but to vary the punish- 
ment according to certain circumstances appearing on the 
trial, appears to us to be clear. But it was argued, that it 
is not competent for the legislature so to provide, because 
it is inconsistent with the twelfth article of the Declaration 
of Rights, which provides, “ that no subject shall be held 
to answer for any crime or offence, until the same is 
fully and plainly, substantially and formally described to 
him.” This is an important security to the subject, and 
ought to be conscientiously observed by the legislature, in 
the framing of new penal laws. And where the true effect of 
a statute is to create a new offence with a penalty, or to 
make distinct offences, with different definitions and punish- 
ment, of what was one before, undoubtedly it would be 
more in conformity with the Bill of Rights, to make the 
indictments correspond with the new definitions. But we 
are of opinion that where the definition of murder is so 
perfectly clear and well settled, and where the form of 
indictment is uniform and long established, it is not a viola- 
tion of this provision in the Bill of Rights, to consider the 
crime as still one and the same, the form of prosecution the 
same, and the jurisdiction the same; but to mitigate the 
punishment when certain circumstances of palliation appear 
on the trial, which is the present case. 

We are pressed with the question — and it is certainly a 
fair question to test the nature and character of the 
statute — What judgment could the court render, should a 
defendant on his arraignment on such an indictment, plead 
“ guilty’ generally? The first answer is, that that is not 
the present case. The defendant pleaded “not guilty ” 
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generally, and thereby denied the charge of having com- 
mitted any murder. And the case of Commonwealth v. 
Wyman, 12 Cush. 237, is an authority to show that when 
the punishment is mitigated by a new act passed between 
the commission of the offence, and the trial and sentence, 
the party may have the benefit of the mitigating law; and 
on reconsidering the question, we are still of opinion that 
in that case we came to the right result. 

In a case of so much importance as a charge of murder, 
the legislature probably assumed that in the vast majority 
of cases there would be a plea of “not guilty,’ and of 
course a trial and an inquiry into the facts. Possibly they 
did not distinctly contemplate the case of a plea of “ guilty.” 
Should such a rare case occur, it would probably be for the 
judges to consider whether, under the circumstances, such a 
plea without further qualification, ought to be received, or 
whether the accused should not be required to plead 
“guilty” to the charge of murder in the first degree; or if 
his real intention were to deny his liability for murder in 
the first degree, he should not be required to plead “ not 
guilty’ generally, upon which there might be a trial, and a 
finding of the facts by a jury upon the evidence. But however 
this may be, if this statute is constitutional, and authorizes 
a prosecution for murder as before, only changing the 
punishment upon the appearance of certain mitigating 
circumstances, then this court retains its jurisdiction, and in 
the exercise of that jurisdiction, at every step of the pros- 
ecution, trial, and judgment, it will be their duty so to 
conduct every part of it that every part of the law shall 
have its proper and natural effect, according to the true 
intent of the legislature. 

The law gives the court jurisdiction to try an indictment 
returned into this court; and this court, having jurisdiction, 
may proceed to the end with the case and pronounce 
sentence, though it should result in finding the defendant 
guilty of a mere simple assault, pursuant to the Rev. St. ch. 
137, § 11, Commonwealth v. Drum, 19 Pick.479. The question 
is whether this is an indictment charging a crime punishable 
with death. It clearly is; and jurisdiction having once 
attached, it is to be carried out to its final results. Where 
an indictment was certified irregularly, or not certified into 
this court at all, we held that this court could not be 
deprived of its jurisdiction ; but that we could by certiorari 
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or other proper process, order the indictment to the Com- 
monwealth returned here. Webster v. Com., 5 Cush. 386. 
It is argued on the authority of Commonwealth v. Kimball, 


21 Pick. 373, that where the penalty of the law is 


changed, the former law is repealed by implication. 

But that is to be taken with all the limitations of that 
case ; where the penalty is changed, and the mode of pros- 
ecution is changed; where it appears from the whole 
statute that the legislature intended to revise the whole 
subject. But this statute does not revise or change the 
whole subject. We have held, that where a law uses the 
same words as an old law, the second is declaratory only 
and not repugnant, and the party may still be punished for 
an offence alleged to have been committed prior to the 
passage of the last act. 

As there is no change in the form of prosecution, there 
is no change in the jurisdiction. The effect of the statute 
is not to punish acts not before punishable, but to mitigate 
the punishment. 

Motion in arrest overruled. 

C. G. Davis, for the defendant. 

S. H. Phillips, A. G., for the Commonwealth. 


Suffolk County, November Term, 1860. 


CuarLes Buck, AssIGNEE oF J. L. C. Amee v. Levi A. 
Dow Ley. 


This court had not, under Rev. St. ch. 81, § 8, jurisdiction to compel the 
specific performance of a parol contract on the ground of part per- 
formance. 

There can be no parol trust respecting real estate in this commonwealth, 
unless it be a resulting trust. 

The Statute of 1855, ch. 194, like all other acts conferring limited equity 
jurisdiction upon the court, is to be construed strictly, and not extended 

y implication. Under it, this court, while its chancery jurisdiction was 
limited, refused to enforce the performance of a parol contract, partly 
performed, by treating the non-performance as a constructive fraud. 

In a suit to compel specific performance of an agreement respecting real 
estate, it was not competent, when the equity jurisdiction of this court 
was limited, to prove such agreement by parol, aided by admissions in 
the answer of the respondent, — such admisssons setting forth an agree- 
mast differing in important particulars from the agreement stated in the 

ill. 

To avail himself of such admissions as the foundation of a decree, the 

complainant must amend his bill so as to state such agreement. 


This was a bill in equity. The facts sufficiently appear 
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in the opinion of the court, which was delivered at the 
present term (November, 1860,) by 

Cuapman, J. The bill sets forth an agreement between 
the defendant and Amee, the original plaintiff, consisting of 
a proposal by Amee to the defendant, that the defendant 
should advance the money necessary to purchase a tract of 
land therein described, and to erect buildings thereon, upon 
the consideration that the defendant should be paid from the 
proceeds thereof all the moneys so advanced by him, with 
interest, and also certain commissions for use and ad- 
vancement of said moneys; to which proposal the defend- 
ant assented. It then sets forth the purchase of the land 
by the negotiation of the plaintiff; the deed of the same 
made to the defendant for greater security ; and avers that 
though the deed purports to convey the absolute title to 
the defendant, yet that, by force of said agreement, he did in 
fact receive and hold the same in trust for the benefit of 
the plaintiff, and as security for the money so advanced 
and to be advanced according to the agreement. It 
alleges that the land was laid out in lots, that buildings 
were erected thereon by the plaintiff; that work and 
materials were furnished by him; that portions of the 
property have been sold, and the proceeds received by the 
defendant, and that a portion of the property remains 
unsold. It prays, among other things, for a decree that the 
remainder of the property may be sold, and for an account. 
This is as full a statement of the substance of the bill as is 
required for a right understanding of the questions pre- 
sented to the court. The bill concludes with several 
special interrogatories, in answer to which the defendant 
denies the agreement set forth, and denies that he holds 
the land in trust, but sets forth an agreement of a very 
different character from that stated in the bill, avers that it 
was the actual agreement between the parties thereto, and 
that it has been performed on the part of the defendant. 

The case came on to be heard on bill, answer, and 
replication before a master, when the plaintiff offered, frst, 
to prove by parol testimony, and by the answer, the 
agreement set forth in the bill; second, that in pursuance 
thereof the defendant purchased the land and advanced 
moneys for the erection of buildings thereon. Then fol- 
lowed other offers relating to the erection and sale of the 
buildings, the accounts, etc. 
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These offers being made, the case was reserved for the 
consideration of the whole court upon the competency of 
this parol testimony. The suit was brought in the year 
1856, when the equity jurisdiction of the court was limited. 
The plaintiff cannot therefore avail himself of its present 
general jurisdiction. Sanborn v. Sanborn, 7 Gray, 142. 
So far then as the bill seeks for the specific performance of 
a parol contract on the ground of part performance, it is 
met by the objection that ch. 81, § 8, of the Rev. Sts., gives 
the court no jurisdiction of such cases. Jacobs v. Peterboro 
and Shirley Railroad Co., 8 Cush. 223. So far as it secks 
the enforcement of a parol trust respecting real estate, it is 
met by the objection that no such trust can exist in this 
Commonwealth, unless it be a resulting trust, which tiis is 
not pretended to be. Rev. St. ch. 59, § 30. 

It is contended, however, that as the St. of 1855, ch. 194, 
gave the court jurisdiction in all cases of fraud, the refusal of 
the defendant to complete the performance of a parol con- 
tract, which has been partly performed, may be treated as a 
constructive fraud, as has sometimes been done by courts 
having full equity powers, and that on this ground its full 
performance may be enforced under this statute. But we 
are of opinion that this statute, like all the other acts con- 
ferring limited equity jurisdiction upon the court, is to be 
construed strictly, and not to be extended by implication. 
This view of these statutes is stated in Adtaquin v. Fish, 
5 Met. 140, and several other cases. And as the court held 
that it could not take jurisdiction in matters of fraud under 
its power to enforce and regulate trusts, (Whitney v. 
Stearns, 11 Met. 319,) so it should refuse to enforce the 
specific performance of parol contracts, by treating the 
non-performance as a constructive fraud. 

It is not necessary to decide whether the court would 
now, in the possession of full chancery jurisdiction, enforce 
such performance on the ground of part performance. It 
is sufficient to say, that when this suit was brought, the 
court had no power to enforce the specific performance of 
any contracts, except such as were in writing. The parol 
evidence which was offered was therefore inadmissible. 

Nor can the plaintiff derive any aid from the admissions 
contained in the defendant’s answer. They set forth an 
agreement variant from that stated in the bill in most of 
its important particulars; and in order to avail himself of it 





“ 
x 
Aa) 











Supreme Judicial Court of New Hampshire. 419 


as the foundation of a decree, the plaintiff should have 
amended his bill so as to state it; for in equity, as well as 
at law, there must be allegations as the basis of proofs, and 
there must be no substantial variance between them. 
Story’s Eq. Pl. 394, notes. 2 Dan. Ch. Pract. 1000. 
Even if the agreement stated in the answer could be taken 
in connection with the acts of performance stated in the 
bill, a case would not be made upon which the plaintiff 
could recover, for it would not appear that such a contract 
as that has been performed by the plaintiff, or that he has 
done any acts under it; nor would he be entitled to recover 
for labor performed, materials provided, or money paid in 
the erection of the buildings. Without other allegations 
which are not made, he would not be entitled to a discovery 
or an account. The idea of a partnership, which is sug- 
gested in argument, derives no support from the agree- 
ment. 

The bill must be dismissed. 

B. F. Thomas and Olney, for the defendant. 

F. C. Loring, for the plaintiff. 


Supreme Judicial Court of New Hampshire. 
Merrimack. 


Foce v Foe. 
Homestead — Refusal to set out — Effect upon levy. 


While a debtor was in the act of moving into his dwell- 
ing-house, with a design to occupy it as the family home- 
stead, and having no other real estate, —the plaintiff his 
creditor, attached it upon mesne process, and the debtor 
completed the moving-in on the next day, and has ever 
since occupied it as the family home. The plaintiff after- 
wards obtained judgment in the suit, and extended his 
execution upon the whole property, and although due ‘ap- 
plication was made to the officer, he refused to set off a 
homestead. 

Held, that the property must be regarded as the family 
homestead at the time of the attachment, and that although 
it exceeded in value the amount exempted by the law, the 
duty of the sheriff upon such application was imperative, 
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and he had authority to extend the execution only upon 
the surplus, after setting off the homestead in the manner 
prescribed by the statute, and therefore, that the extent 
was wholly void as against this defendant the debtor. 


DurGin v. GAGE. 
Sheriff’s receipt — Place of delivery — Conversion. © 


A trip-hammer and other cumberous articles of ma- 
chinery were attached by the plaintiff, in the shop where 
they were used, and bailed to the defendant, with the 
understanding that such use should continue. 

In trover for the property, it appeared that the plaintiff 
in the street and near the shop, demanded the articles of 
the defendant, who thereupon offered to go at once to the 
shop and deliver them,— but the plaintiff neither went 
with the defendant, nor desiginated any other place of 
delivery. 

It was held, that under the circumstances of this case, 
the shop was the proper place of delivery, and that there 
was no proof of a conversion. 


SANBORN v. CLOUGH. 
Boundaries — Description — Evidence. 


A committee to make partition of land known as the 
“Thomas Clough purchase,” between heirs set off to No. 7, 
as follows: beginning at the southeast corner, and running 
north “to the southeast corner of the fourth division, Lot 
No. 70; thence westerly on the divisional line between said 
purchase and said lot, so far as to make 76 rods directly 
west from said corner, to a stake, and stones,” thence 
south, &e. And to No. 8, as follows: beginning at the 
southwest corner of No. 7; thence north, &c. to said stake 
and stones, as “the northwest corner of share No. 1, 
thence westerly on the line of said purchase to the 100 
acre, Lot No. 3,” then southerly, &c.; and made report 
accordingly. 

Held, that the phrase, “so far as to make 76 rods 
directly west from said corner,” has reference rather to the 
width of Lot 7 at the north end, than to the location of the 
stake and stones; that said stake must be in said divisional 
line, whatever its direction from said corner of Lot 70. 

Also held, that evidence to prove that the committee run 
out and established a line as the north line of said Clough 
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purchase, and fixed bounds there, which bounds and line 
are some distance south of the true corners and line 
between said purchase and said Lot 70; and that said com- 
mittee made their partition upon and according to that line 
and those bounds, and intended to bind the heirs by that 
line instead of the true divisional line between said lots, is 
inadmissible as tending directly to contradict the terms of 
the report. 
STaTE v. CANTERBURY. 
Highways — Indictment — Evidence. 

Upon a petition to widen and straighten an existing 
highway, the commissioners, in straightening curves or 
corners, may depart entirely for short distances from the 
route of the old highway; and the fact that the new route 
varied in places four rods from the limits of the old road, 
would be no objection. 

But a new highway cannot be laid out upon a petition to 
widen and straighten. 

An existing highway may be widened, when the additional 
strip of land is needed for any public use connected with 
the highway, and this additional land may be or may have 
been put in proper state and condition for such use, before 
the road is widened in which case, and while it remains in 
such condition, an information or indictment for unneces- 
sarily neglecting to alter, &c. said road, could not be sus- 
tained. 

But if there is anything to be done before said additional 
strip of land is fitted for the use for which it was designed, 
which the town have neglected to do, such information or 
indictment may be sustained, if that neglect has been 
unreasonable. 

A neglect for six years after a road is widened to alter 
it, when some alteration is necessary, is an unreasonable 
neglect. When there has been such neglect, under such 
circumstances, evidence offered for the purpose of proving 
that there had been no nuisance, injury, or inconvenience, in 
any way to the public or individuals from such neglect, is 
inadmissible. 


CLARKE v. UNION Mutual Insurance Co. 
Misrepresentation — Agency — Responsibility of principa’. 


Assumpsit upon a policy of insurance. Whether there 
has been a misrepresentation or concealment on the part 
VOL. XXIII. NO IVI. 49 
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of plaintiff, when procuring insurance upon his property, 
and in relation to facts material to the risk, is a proper 
matter of inquiry for the jury, and for them to determine. 

Although the by-laws of the corporation make the per- 
son taking the survey of the applicant’s building his agent, 
yet he is still considered the agent of the company also, 
and as such bound by his acts. 


New Lonpon L. & 8. InstiruTION v. Prescott, ADM’R. 


Subscription — Condition precedent — Fraud. 


The condition of a subscription paper by which a signer 
bound himself to pay $500, provided $5,500 more should be 
raised in the city of C., is pot performed unless that 
amount is in good faith subscribed, or is actually paid by 
residents of C, 

The condition is not performed by a subscription of that 
amount, by responsible residents of C., if it was understood 
by the payee, and by any of the subscribers, that they were 
to pay nothing, and that understanding has been carried 
out, although the payee might have compelled them to pay 
the whole amount of their subscriptions. 


Grafton. 


Smita v. Foster, Principat, Wesster, TRUSTEE, AND 
SroneE, CLAIMANT OF NOTE. 


Sunday contracts — Trustee process. 


Where propositions of a purchase and sale of property, 
were made on Saturday, but the contract was completed by 
delivery on Sunday, —Ae/d, that the contract must be con- 
sidered as made on Sunday. 

Any contract made on Sunday, must necessarily be to the 
disturbance of others, in the sense in which the word dis- 
turbance is used in Revised Statutes, ch. 118, $ 1, and is 
illegal if it relate to one’s secular calling, and be not an act 
of necessity or mercy. 

F. sold, transferred, and delivered a promissory note 
against W. to M., on Sunday, and received his pay for the 
same; W. cannot be holden as the trustee of F. for the 
money due on said note, after such transfer to M., even 
though the sale was illegal as being prohibited by law. 
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STATE v. KINNE ET AL. 
Costs — Prerogative — Statute — Scire faucias. 


At common law there were no costs. All the costs that 
are allowed to any party in any case, either civil or 
criminal, are given by statute both in England and in this 
country. 

As in England the king is not bound by any statute, 
unless he be expressly named to be so bound, so here 
the State is not bound by the general provisions of a 
statute, by which any of its prerogatives, rights, titles, or 
interests would be divested, unless the statute be made by 
express words to extend to and include the State in its 
provisions. 

Therefore, by the provisions of our statute, which enacts 
that “costs shall follow the event of every action or peti- 
tion, unless otherwise directed by law or by the court,” no 
costs can be recovered against the State by a party pre- 
vailing against it, in any civil cause. 

Scire facias upon a recognizance entered into in a crim- 
inal proceeding, is a civil suit, and partakes in no respect 
of the nature of a criminal proceeding, yet the respondents 
who prevail against the State upon such scire fucias are not 
entitled to costs. 


SIMPSON AND OTHERS v. ORFORD. 
Petition — Jurisdiction — Highways — Identity. 


This court has jurisdiction of a petition for the laying 
out of a highway for the accommodation of the public, 
though the petitioners are in part different from those who 
petitioned the selectmen. 

Nor will the petition be dismissed for any difference in 
the two petitions, in the order of naming the termini of the 
route, or in describing the route, provided the court can see 
and know, without any possibility of mistake, from a com- 
parison of the two petitions, that the highway which they 
are asked to lay out, is in all respects identical with the 
one described in the petition to the selectmen. 


Swan v. CHENEY. 
Books of account — Special contract — Evidence. 


It is no objection to the admission of a book of accounts 
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as evidence when accompanied by the oath of the party, that 
the book is kept in ledger form. And the book may be 
competent as evidence, though the charges appearing upon 
it had their origin in and arose under a special contract. 

Books of account are still admissible in evidence, not- 
withstanding the parties are now enabled to testify as wit- 
nesses in chief. 

Where there was a special contract between the parties, 
as to the price per thousand feet that should be paid to the 
plaintiff, for drawing certain lumber over a particular route, 
but the parties disagreed as to what that price was as fixed 
by the contract, evidence will be admissible as bearing 
upon the probabilities of the case, to show what was the 
usual and common price paid at that time and place for 
similar services, and evidence of the amount paid to one or 
more individuals for drawing the same kind of lumber over 
the same route at the same time, would be competent. 


Fe.ton, ApM’R, v. SAWYER. 
Legacy — Death of legatee — Right of her executor — Remedy. 


A testator gave to his daughter, through the interven- 
tion of a trustee, all his property, to be invested by the 
trustee in a@ manner most beneficial to the daughter, — with 
directions to expend for her such portion as he might think 
best, not exceeding six per cent., until she reached the age of 
twenty-one years, and then to pay her according to his 
discretion, though not exceeding two thirds of the hole by 
the time she became thirty years old, and at the age of 
thirty-five to pay her the whole of the residue with the 
interest. The daughter died at the age of twenty-four 
years, and the person designated as trustee died soon after, 
never having given bond as such, and so having virtually 
declined the trust, though as executor he held the fund, 
mingled it with his own, and applied portions of it from 
time to time to the daughter’s use, in the manner directed 
by the will. 

Held, that her administrator was entitled to the whole 
fund, without waiting for the time when she would have 
reached the age of thirty-five years. 

That on her death he might have maintained an action 
of debt against the trustee as executor, on showing his 
assent to the legacy, and the proper demand; and that 
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after the death of the trustee the plaintiff, her administrator, 
might maintain debt for money had and received against 
the executor of the trustee, to recover the residue of the 
legacy; it appearing that it had come into his hands with 
the rest of his testator’s property, that the estate was 
treated in the administration as solvent, and that due 
demand had been made. 


STaTte v. WHITE. 
Appeal — Want of recognizance. 

The granting of an appeal by a justice of the peace ina 
criminal cause, without sureties being furnished, is an 
irregularity which the court above may correct. 

And on motion, if seasonably made, the appeal will be 
dismissed as in civil causes, — leaving the judgment in the 
court below in full force as if no appeal had been granted. 


CampTon’s PErTITION. 
Discontinuance of highway. 


The consent of the Supreme Judicial Court to the dis- 
continuance of highways by towns is necessary in all cases, 
except where the highway was laid out by the selectmen, 
and the exception does not include highways existing by 
prescription, it not being made to appear that they were 
laid out by the selectmen. 


Brown v. CLARKE. 
Depositions — Caption — Practice. 


A magistrate in Washington Territory had taken a 
deposition to be used in this case, and had inclosed it in 
an envelope, and directed it to the court without a proper or 
full certificate. Under the rule of court, exceptions had been 
filed, alleging the defects to caption. Subsequently, the 
magistrate forwarded to plaintiff's counsel, a more perfect 
certificate or caption, asking that it might be received as 
an amendment of the originugl certificate, or as a substitute 
for the same. 

Held, as the appropriate practice, that the deposition, and 
the certificates, and notice, should be returned to the 
magistrate for a new certificate or proper amendment, and 
that he annex the notice to the caption, and seal that and the 
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deposition up, and make due certificate thereof, and suitably 
direct the same to the court, where the deposition is to be 
used. 


KeLsEA v. HAINEs. 
Contract of sale — Delivery. 


Trespass for carrying away plaintiff's lumber. Defend- 
ant justified the taking as an officer attaching the lumber, 
as the property of one J. L. Clarke, on writs in favor of 
his creditors. Plaintiff had paid in labor for lumber, a 
portion of the whole amount had been delivered on plain- 
tiffs land, and some of it used by him, another part of it 
marked by him before it was attached by defendant. It 
was feld by the court, that it was a proper matter for the 
jury to inquire into and decide, whether the lumber had 
been delivered and accepted by plaintiff according to the 
original understanding or intention of the parties, or 
whether the contract remained incomplete, the lumber hav- 
ing not been measured, nor the amount thereof ascertained 
before attachment. 


Hillsborough. 
PeaBopy v. KINSLEY. 
Misjoinder of counts — Arrest of judgment. 


There were two counts in the declaration, —one in 
assumpsit, founded on the alleged promise of defendant, 
the other on the alleged negligence, or want of care of 
defendant, and sounding in tort. Issue was joined upon 
the plea of non assumpsit, and a general verdict rendered 
for the plaintiff. Judgment was arrested. 


Carr, Executor v. Dopce. 


Trover — Tenants in common — Taxation — Officer de facto. 


One tenant in common cannot maintain trever against his 
cotenant for crops, in which they have a joint interest, 
until a separation or severance by the parties, or until 
such a conversion shall exist, as goes to the destruction of 
the crop, or the entire exclusion of the plaintiff, to enjoy 
his right or interest therein. 

Evidence tending to show the assessment and payment of 
taxes upon property, is properly admissible to show owner- 
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ship in the party taxed, though not conclusive of the fact. 
In cases where merely third parties are interested, it is 
sufficient to show that a selectman or other officer acted in 
that capacity, or was an officer ‘de facto.” And this may 
be shown by parol. 


Hatt v. MANCHESTER. 
Secondary evidence — Laying out of highway — Sidewalks. 


Case for indemnity, in consequence of injuries sustained 
from a defect in the highway called Manchester Street. 

To show the existence of said highway, plaintiff intro- 
duced a book of record, kept by the town clerk of Man- 
chester, showing a record of the original application to the 
ae for laying out the order of notice thereon, the 

return of the laying out signed by two of said selectmen. 

This record was duly entered in the book by the town 
clerk of Manchester for that year, but was not certified to 
or attested by him in his official capacity, as a true copy of 
the original record. It also appeared that the original 
record of the laying out was burned by accident; that it 
was laid out within tw enty years, and that said tow n clerk 
is now dead. Held, that here was competent secondary 
evidence, upon which a jury might properly find a legal lay- 
ing out of the highway in question, and that a majority of a 
board of selectmen may legally lay out and return a high- 
way. 

it also appeared that this injury accrued to plaintiff, by 
reason of a fall on the sidewalk of said street, occasioned 
by cutting a ditch in the ice thereon, for the purpose of 
conveying water into a side gutter on the Main Street. 
Held, that said sidewalk was a component part of said 
street, and it was for the jury to determine, whether it was 
in suitable repair or otherwise. 

And that the city was properly liable for an injury 
sustained from a defect in the sidewalk of said street, used 
by foot passengers, and of which the city could reasonably 
have knowledge, the plaintiff on her part being in the 
exercise of due prudence and care. 


Norris v. MORRILL ET AL. 
Evidence — Intent — Waiver — Motive. 


When evidence of a parol letting of real estate fora 
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year, without any express agreement as to the time when 
rent should be paid, is admitted to prove that time, but not 
to show the conveyance of an interest in lands, it is no 
objection to such admission that the parol agreement is 
inoperative. 

When it is necessary to prove a demand of rent, and it 
appears that rent bills were presented to the tenant, the 
person presenting them being a competent witness, may 
testify what his intention and understanding were in 
presenting them. 

A demand of rent when made, may be waived. A mutual 
understanding on the part of landlord and tenant that a 
demand is waived, constitutes a waiver. And evidence of 
long delay to give notice to quit and payment of rent, is 
admissible to show such understanding. 

In trespass qu. cl., where the malice of a defendant may 
be ground of exemplary damages, he being a competent 
witness, may testify what his motive and purpose were in 
doing the acts complained of. 


PaTTEN v. MERCHANTS AND Farmers’ Mutua Fire Ins. Co. 


Misrepresentation without fraud — Principal and agent. 


A misrepresentation in regard to a material fact, made 
by plaintiff, in his application for insurance in defendant 
company, where such statement does not amount to an 
express warranty, and was made without fraud on the part 
of the applicant, will not avoid the policy, if the defendant 
company, at the time the application was made, had know- 
ledge of the real existence and true situation of the facts 
concerning which the misrepresentation was made. 

A principal is to be charged with a knowledge of all 
facts known to his agent. 


PHILBRICK v. Buxton. 


Recognizance — Forfeiture. 


Defendant appealed from a judgment of the Court of Com- 
mon Pleas to the Supreme Judicial Court, and entered into 
a recognizance to the plaintiff, to enter ‘and prosecute his 
appeal, vand pay all such costs as the plaintiff should in final 
judgment recover against him,— Held, that the recogni- 
zance was forfeited by a breach of the condition in either 
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particular, either by failing to enter and prosecute his 
appeal, or to pay the costs, ete. And that a breach of the 
condition in one respect, is not cured or remedied by its 
performance in the other. 

In the absence of any statute provision conferring the 
authority to do so, this court cannot consider in equity the 
forfeiture of a recognizance, and render judgment for the 
amount due thereon, in good conscience. But when the 
recognizance is forfeited, judgment must be rendered for 
the whole amount of the forfeiture. 


STaTe v. Beasom & REEp. 
Protestando — Indictment. 


If a protestando be inconsistent or repugnant, it will be 
rejected as surplusage, its design being merely to preserve 
the rights of the party, in some other suit or proceeding. 

In giving a construction to an indictment or other plead- 
ing, the obvious purpose of the pleader should have influ- 
ence in the collocation of the sentences, and a term used 
may be referred to that antecedent which accords with the 
general tenor of the proceeding, whether it conforms to 
strict grammatical rules or not. 

An indictment for obstructing an officer in the service of 
legal process, must expressly allege such process to be 
legal,—or so describe it that it shall appear to be so. 
And an allegation that the sheriff was “in the due and law- 
ful execution of his office,” is not sufficient. 

So where the process was a writ of replevin, the indict- 
ment should state that the bond, required by law before 
the service thereof, had been given. 


Cittey, Apm. v. Huse & City Bank. 
Mortgage — Redemption — Partnership property. 

A mortgage was made by two persons, to secure a debt 
owing by them jointly, and the mortgagee entered for 
breach of condition, and to foreclose the mortgage. 

The mortgagors, however, attorned to the mortgagee, 
and held as his tenants, and received the rents and profits 
until the death of one of them, after which the survivor 
continued to hold as such tenant, and receive the rents 
and profits. 

On a bill in equity, by the administrator of the deceased 
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mortgagor, to redeem, it was he/d, that the mortgagee was 
not bound to account for the rents and profits received 
before the death of the deceased, nor for such as were 
received afterwards, unless the mortgagors were tenants in 
common, and not partners, and the administrator of the 
deceased had been kept out by the mortgagee; and held 
also, that although the estate was conveyed to the mort- 
gagors in such form as to make them tenants in common, 
yet, as it was paid for out of the partnership funds, it 
must be treated in equity as vesting in them in their part- 
nership capacity, in trust for the use of the firm; and that 
the administrator of the deceased partner would not be 
entitled to a share of the rents and profits, until the pur- 
poses of the trust had been accomplished. 


Smita & LittLe v. Bavcu. 
Attorney — Suit brought without authority — Effect. 


Where an attorney brings a suit without any authority 
from the plaintiff, and the defendant obtains a judgment for 
costs, a court of equity will restrain the enforcing of such 
judgment, by a perpetual injunction, if it be shown that the 
attorney is poor and unable to respond. 


Rockingham. 


CONNER ET AL. v. NEW ENGLAND STEAM AND Gas Pipr Co. 
Auditor's report — Estoppel— Evidence. 


On trial before the jury, either party may introduce the 
report of an auditor, previously made in the same cause, as 
evidence of such fact or facts as he may desire to prove by 
it, but the party thus introducing it as evidence is not 
thereby estopped to deny its correctness in any other par- 
ticular, or precluded from impeaching it. Nor does the 
party thus introducing the report, need any more evidence 
on his part, to impeach it in any respect, than he would if 
it had been introduced by the other party. 


Smpson v. WHITE. 
Protests — Notice — Evidence — } *resumption. 


By the revised statutes, protests of bills, notes, and 
orders, are made evidence in all cases of the facts stated in 
such protests, whether those facts relate to the dishonor of 
the note or bill, or to the notice given to any of the parties 
thereto. 
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Where the notary certifies in his protest, that he has 
notified the indorsers residing in the same town or city, 
such certificate is to be taken as prima facie evidence of 
personal notice to such indorser of the dishonor of the bill 
or note, and of all other facts necessary to charge the 
indorser. 

And where the notary certifies in such protest, that after 
the dishonor of the bill or note, he deposited in the post- 
office a notice directed to the indorser; if it shall appear 
that such notice was deposited at the proper time, and was 
properly directed, such certificate shall be received as 
prima facie evidence that such written notice contained a 
statement. of all the facts necessary to charge the indorser. 

Where an indorser of a bill or note resides in this State, 
and has no place of business elsewhere, though the original 
parties to the note, and the indorser and former indorsers 
reside in another State; in the absence of all proof as to 
where the indorsement was actually made, it will be pre- 
sumed to have been made at the place of residence of the 
indorser. 

LAMPREY v. BATCHELDER ET AL. 
Division of atown— Taxation of land to owner. 

When on a division of a town, in 1742, it was provided 
that lands should be taxed in the town where the owner 
lived, but that land purchased by strangers, should be 
taxed in the town where it is situate; 

Held, that the provision was in its nature temporary so 
far as respects the taxation in the town where the owner 
lived, and that the term “strangers” used in the act, 
applied to such as were not land-owners at the time of the 
division, but became such by subsequent purchase, and that 
in those cases the lands should be taxed in the town where 
they were situate. 

Whether the rule would be the same, if the lands had 
come down to the present owner by an unbroken line of 
descent, — quere. 

SMITH ET AL. v. JEWETT ET AL. 
Bill in. equity—Devise upon condition—Maintenance—Forfeiture. 


A devise to the wife for life, of the testator’s real and 
personal estate, including his homestead farm, upon condi- 
tion that his two unmarried daughters be maintained there- 
from, gives to the wife a conditional estate for life, and, 
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so long as it lasts, the absolute disposal of the rents and 
profits, without any obligation to account for them to the 
remainder man or reversioner. And that, as incident to 
such an estate, she may rightfully take from the land a 
reasonable amount of fuel, for the supply of herself and 
family upon the farm, including the persons employed to 
cultivate it, and the fact that such persons are paid by a 
share of the crops, as a tenant at the halves, and in cold 
weather keep a separate fire, does not of itself prove that 
the quantity used is unreasonable. 

And it was held, that a court of equity will not enforce a 
penalty or forfeiture, and therefore will not lend its aid to 
divest an estate for breach of condition subsequent. 

And it was also held, that the obligation to maintain the 
daughters did not depend upon the question, whether the 
income of the property was sufficient or not, but that having 
accepted the gift, she could be compelled by bill in equity 
or suit at law to perform the condition, — though a pro- 
vision for the daughters at the family homestead, suited to 
their condition in life, was all that could be required. 


TREADWELL v. Brown, Pr., Brown, TRUSTER. 
Copartnership funds — Individual and partnership creditors. 


Plaintiff held a claim against one of a firm, and sought 
to charge a copartner without summoning the firm. 

There being no liquidated balance found in the hands of the 
trustee,—h/eld, the process would not lie ; also, that where the 
partnership exists, and the business of the firm is unsettled, 
the plaintiff's remedy would be by bill in equity. Summon- 
ing all parties in interest, and obtaining such an account 
and statement of the fund and indebtedness, so that the 
partnership creditors may receive their pay out of the 
partnership property, in preference to the creditors of the 
individual members of the firm. E converso, the private 
creditors of each partner may first be paid from his separate 
estate, in preference to the partnership creditors. 


Strafford. 
MERRILL v. DOWNS ET AL. 
Executory contract on Sunday — Letters part of res geste. 


Assumpsit to recover the price of land advanced by plain- 
tiff to defendants, as partners on a week day, pursuant to an 
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executory contract made on Sunday, and made by one of 
the partner defendants, subject to the subsequent ratifica- 
tion of the other. It appearing that said partner did 
refuse to ratify and confirm the sale, and would not consent 
to a conveyance of the land, nor to retain the price thereof, 
— held, that the contract being executory in its character, 
was not completed on Sunday, and was not rendered so far 
illegal as to prevent the recovery back of the price paid in 
this form of action. 

Held also, that the letters addressed by plaintiff to defen- 
dants on this subject, being part of the res geste, were prop- 
erly used by him, as evidence of a legal demand of the 
deed and money. 


CLARK v. BARRINGTON. 
Defect in highway — Carriage unsound. 


A traveller upon a public highway is bound for ordinary 
care and prudence, in providing a suitable horse, carriage, 
and harness, but for nothing more. 

Therefore, in case of injury by reason of a defect in such 
highway, he is not precluded from recovery by proof that 
a defect in the carriage contributed to the injury, provided 
the defect was not known to him, and he was in no fault for 
not knowing it. 


Note v. NUTE. 
Contradiction of a witness — Notice — Inquiry. 


A witness may be impeached, by showing that he has 
made contradictory statements, though his denial of such 
statements be not positive, but merely that he did not 
remember it. 

When a party is put upon inquiry as to the existence of 
a prior unregistered deed, the question whether he has 
made due inquiry is one of fact to be determined by the 
jury, under the instructions of the court, and for that pur- 
pose the information obtained by him from proper sources 
may be proved, — though it cannot be used to bear upon 
the fact of there having been sucha deed or not. 

The opinion of a witness previously expressed, as to the 
general merits of the case, will not ordinarily be admitted 
to impeach his testimony. 
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STATE v. FARRAR. 
Abduction of a child — Custody being decreed to mother. 


When upon a decree of divorce, the custody of a child 
of four years of age was assigned to the mother, and the 
father afterwards with a strong hand seized the child then 
in the mother’s custody, and against her will, and carried it 
out of the State, 

It was held, that this constituted the statute offence of 
unlawfully and forcibly carrying the child out of the State, 
—and that it was not necessary to prove expressly that it 
was done without its consent,— inasmuch as in law the 
child was incapable of consent. 


Sullivan. 


Cutting v. GILMAN. 
Donatio causa mortis — Delivery — Possession. 


Delivery is essential to perfect a gift causa mortis. The 
donor must not only give, but he must deliver, and that 
delivery must be actual, where the subject matter of the gift 
is capable of actual transfer. It must be an actual delivery 
of the thing itself, or of the means of getting possession 
and enjoyment of the thing, and this delivery must be at 
the time of the gift. 

It is not the possession of the donee, but the delivery to 
him by the donor, that is material. An after acquired pos- 
session, or a previous and continuing possession of the 
donee, though by authority of the donor, is insufficient. 


KELLEY v. Proctor. 


Incompetency of wife to testify—lmpeachment of witnesses. 


Since the passage of chapters 1952 and 2090, pamphlet 
laws, removing the disqualification of interest in witnesses, 
a wife is not a competent witness to testify either for or 
against her husband, who is the party to a civil suit. 

In impeaching a witness, by showing his general bad 
reputation for truth, it must appear that the impeaching 
witnesses are acquainted with the general reputation of 
such witness for truth among his neighbors, before they 
are inquired of as to what that reputation is. 

The particular form of the question is immaterial, if all 
the necessary facts be made to appear. 
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Belknap. 


MEREDITH BRIDGE SAVINGS Bank v. LADD. 
Limitation of suits—Saving as to mortgages— Not applicable to third persons. 


The provision of the Revised Statutes, that ‘actions upon 
notes secured by mortgage, may be brought as long as the 
plaintiff is entitled to commence any action upon the mort- 
gage,” applies only to the person or persons who sign both 
the note and the mortgage given to secure it. 

A defendant sued upon a note, who has given no mort- 
gage to secure it, may avail himself of the statute of limita- 
tions, as a bar to any action upon the note, after six years, 
although some other signer of the same note may have 
executed a mortgage to secure said note; nor is it material 
whether the defendant be principal or surety upon the note, 
or whether the mortgage were given by such other signer 
with defendant’s consent, or by his procurement; still, the 
terms of the defendant’s contract are not changed, or the 
extent of his liability on the note affected by any such 
mortgage. 

Leacu, ADM’R v. TILTON. 
Recovery of the consideration of a fraudulent deed. 


The grantee of a deed which has been avoided by credi- 
tors of the grantor as fraudulent, may recover of the 
grantor the amount of notes due from the grantor to the 
grantee, and given up to the grantor as part of the con- 
sideration of the deed. 

The grantee may also recover money paid as part of the 
same consideration, if he received the deed in good faith, 
without any fraudulent intent, and without any knowledge 
or belief that the grantor had any fraudulent intent. But 
he cannot recover such money, if he had, or if he knew 
that the grantor had any such intent. 


Carrol. 


Carrot Co. Bank v. GOODALL AND TRUSTEE. 
Service of trustee process — Amendment of return. 


When service was made upon the principal defendant in 
one county, and an attested copy of the writ sent to a 
sheriff of another, who left it with the trustee, and made a 
return of what he had done upon another copy, upon mo- 
tion for leave to amend this return, by indorsing it upon 
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the original writ,—Aeld, that the writ not having been 
committed to him, the officer had no authority to make any 
service, and the motion was denied. 


Horn v. BatcHELDER. 
Special contract — Rescission — Quantum meruit. 


Assumpsit for the value of timber for a barn. The 
materials were delivered upon a special contract; plaintiff 
failed to fulfil it according to its terms, but defendant ac- 
cepted and used a portion of the materials contracted for, 
in the construction of his barn. 

Held, that plaintiff was entitled to recover for the 
materials so used by defendant at the contract price, sub- 
ject toa deduction of all the damages sustained by the 
defendant, by reason of the non- performance of the con- 
tract. 


Cheshire. 


JILLSON v. WILBUR ET UX. 
Conditional sale — Property — Conversion — Husband and wife. 


Plaintiff delivered his watch to one Pickering, under a 
conditional bargain, that if he kept it he should pay an 
agreed price, or if he returned it, he should pay a specific 
rent. Pickering died. The contract was not executed. His 
wife, with knowledge of these facts, took letters of adminis- 
tration upon her husband’s estate, and embraced the watch 
in the inventory of said estate. The estate was settled as 
an insolvent estate. The wife under a decree of the judge 
of probate, received the watch in question as part of her 
allowance from her husband’s estate. She subsequently 
sold the watch as her own private property, and intermar- 
ried with defendant ; —Aeld, that plaintiff had not lost 
his property in the watch. That the sale by wife was a 
conversion, and that trover would lie against husband and 
wife to recover its value. 


Horr v. Cooper. 
Bastardy — Compromise — Validity of note. 

The town of Newton, under the authority of the Statute 
Law of the State, instituted a prosecution against one 
Riley, as the putative father of two illegitimate children, 
the mother being a pauper, having her legal settlement in 
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said town. This prosecution was voluntarily compromised 
and settled with plaintiff by said Riley. The said Hoit 
being one of the selectmen of said Newton, and acting as 
agent in behalf of said town, received the note of said Riley 
for the amount agreed upon, making it payable to him- 
self. And, at the same time, Riley executed a mortgage of 
certain personal property as security for his note to the 
plaintiff. This property was subsequently attached by 
defendant, as an officer in behalf of a creditor of Riley ;— 

held, that it was competent for the plaintiff to adjust the 
prosecution with Riley, and receive the note and security 
as indemnity for the past and security for the future. The 
assent of the town confirming the agency being presumed, 
gave full authority to commence the action of trover to 
recover the value of property embraced in the mortgage. 


Coos. 
STONE ET AL. v. CLOUGH. 
Trover — Paid promissory note. 


Trover may be maintained by the maker of a promissory 
note against the payee, after the same is fully paid, if the 
payee having the note in his possession refuses to deliver 
it to the maker upon demand, or if after payment the 
payee disposes of the note. 


Cross v. Brown. 
Trover — Conversion — Death — Damages — Deman 1. 

In trover by an officer against a receiptor of property, 
the receiptor will be liable for a conversion of the property 
if he have destroyed it by his own act, or in case the 
property be live stock, if he have killed it by violence, or 
caused its death by cruel treatment, starvation, or want of 
ordinary care. 

But if at the tine of demand upon the receiptor for cer- 
tain horses, they are dead, and he assign that as his reason 
for non-delivery, such refusal will not be evidence of a con- 
version. Nor will the burden of showing the cause of their 
death be upon the receiptor, but he will be presumed to 
have performed his duty in the treatment and care of the 
horses, until the contrary be shown. 

Where the receiptor has allowed the property to go back 
into the hands of the debtor, and is sued by the officer for 
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the same in trover, the rule of damages will be the value of 
the property as fixed in the receipt, where the amount of 
the judgment recovered is larger than the value of such 
property. 

When an officer takes a receipt for property he has 
attached, and returns it with the writ to the attorney, who 
after judgment delivers the execution and the receipt to 
another officer, who makes demand upon the receipt within 
thirty days after judgment, this will be sufficient to hold 
the receiptor without any demand upon the officer who 
attached the property. 


Ockineton v. RICHEY ET AL. 
Sale of lumber — Delivery — License — Foreign attachment. 


A sale of lumber to be taken and measured from a larger 
bulk, and an average lot as to thickness and quality, is not 
complete as between the parties, until selected and meas- 
ured, and a mere license after the contract of sale for the 
purchaser to measure and take the lumber might be 
revoked, and after such revocation the purchaser would be 
a trespasser for taking it. 

Whether such license was part of the contract of sale on 
the proofs adduced, was a question of fact for the jury. 

So proof that before the lumber was delivered, the seller 
was summoned as the trustee of the purchaser, and was 
charged for the lumber which was thereupon delivered to 
the officer, and applied upon the purchaser’s debt, must be 
regarded as equivalent to the delivery of the lumber to the 
purchaser himself, and the exception that the judgment in 
the foreign attachment was not between the same parties, 
cannot be sustained. 


RECENT ENGLISH CASES. 


House of Lords, Friday, Aug. 3. 


Cox v. Hickman. Wuearcrort v. HICKMAN. 


Partnership — Arrangement deed with creditors — How far a creditor 
signing such deed is partner — Theory of partnership liability. 


The law of partnership liability is a branch of the law of ana and 
agent. 
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It is not correct to say that the right to share in the profits makes a 
person liable to the debts of the trade; the correct proposition is, that 
the same thing which entitles him to the one, makes him liable to the 
other, viz: that the trade has been carried on on his behalf by his 
agent. 

But the mere concurrence of creditors in an arrangement under which 
they permit their debtor, or his trustees, to continue his trade, and 
apply the profits in discharge of their demands, does not make them 
partners with their debtor or his trustees. The debtor is still the person 
solely interested in the profits, save only that he has mortgaged these to 
his creditors. He receives the benefit of the profits as they accrue, 
though he has precluded himself from applying them to any other pur- 
pose than the discharge of his debts. And it makes no difference that 
the creditors have power by the deed to abandon the trade, or prescribe 
the terms on which it is to be carried on. 

This was an appeal from the decision of the Exchequer 
Chamber, affirming a decision of the Common Pleas. ‘The 
action was brought in the Common Pleas on three bills of 
exchange, drawn by Hickman, the plaintiff in that court, on 
the defendants, under the name of the Stanton ron Com- 
pany, and accepted by the defendants; and for goods sold 
and delivered and for money paid, &e. The defendants 
severally pleaded that they did not accept the bills, and 
were never indebted. After judgment had in the Common 
Pleas, and an appeal taken, a special case was stated for 
the court, with liberty to the court to draw all such infer- 
ences of fact as a jury might have sought to draw. The 
facts in the special case sufficiently appear in the opinions 
of Lords Cranworth and Wensleydale. 

The Court of Exchequer Chamber held that the judgment 
of the Court of Exchequer must be affirmed; but the 
judges were equally divided in their opinion. An appeal 
was then brought to the House of Lords, and the learned 
judges were summoned to attend. 

The Attorney-General (Bethell) and Milward, for the 


_ appellant Wheatcroft, contended that no liability attached 


to Wheatcroft, in consequence of having executed the deed 
as a creditor. The trustees who acted, carried on the 
business of the Stanton Iron Company, and not the general 
body of creditors. No authority was in any way conferred 
by Wheatcroft on the acceptor of the bill to pledge his 
(Wheatcroft’s) liability. The persons liable, if any, were 
the trustees carrying on the business. ‘The appellant was 
not a partner or shareholder in the Stanton Iron Company, 
and was no ways interested or had any control, except 
mercly that he had a claim against the Messrs. Smith. 
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The position of the appellant was the same as if he had 
lent money equal to his debt to those carrying on the 
business. ‘The appellant had no interest, and never held 
himself out as a partner, or authorized the signature to the 
bill of exchange. 

Bovill, Q. C., Welsby and Boden for the appellant Cox. 

Rolt, Q. C. and Field, for the respondent Hickman, con- 
tended that the appellant was entitled under the deed to 
the profits, and was liable for the debts of the firm; that 
the appellant was, along with others, those who carried on 
the business by means of the trustees, and Haywood had 
power to bind the firm and partners by his acceptances. 

Cases cited: — Owen v. Body, 5 Ad. & Ell. 28; James v. 
Whitbread, 11 C. B. 406; Woodman vy. Baldock, 8 Taunt. 
676; Re Stanton Iron Company, 25 L. J. 142, Ch.; Waugh 
v. Carver, 2 H. Bl. 267; Grace v. Smith, 2 W. Bl. 998; 
Cheap v. Cramond, 4 B. & Ald. 663; Young v. Axtell, 2 
H. Bl. 242; Pott v. Eyton, 3 C. B. 32; Barry v. Nesham, 3 
C. B. 341; Bank of South Carolina v. Case, 8 B. & C. 427; 
Vere v. Ashby, 10 B. & C. 288; Ernest v. Nicholls, 6 H. of 
L. Cas. 401; Heyhoe v. Burge, 9 C. B. 458; Bond v. Pittar, 
3M. & W. 357. 

At the conclusion of the arguments, the following ques- 
tion was put to the learned judges: Are the defendants 
liable as acceptors of these bills of exchange ? 

‘The learned judges differed in opinion, Bramwell, Cromp- 
ton, and Williams, J. J., answering in the affirmative, 
and Channell and Wightman, J. J., and Pollock, C. B., in the 
negative. 

After advisement, the following opinions were given, in 
substance as follows : — 

THE LorD CHANCELLOR. — My lords, the only question 
in these cases is, whether the defendants, by executing the 
deed of 13th Nov. 1849, as creditors of Messrs. Smith & 
Co., rendered themselves liable to the creditors who should 
afterwards deal with the trustees appointed by this deed to 
carry on the concern of Messrs. Smith & Co. under the 
new firm of the Stanton Iron Company. The plaintiff 
alleges that, although the defendants never acted or held 
themselves out as partners in this new firm, and the 
creditors of this new firm, unaware of the deed, have dealt 
only with the trustees, the creditors of the new firm are 
entitled to sue the creditors of the old firm as partners of 
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the new firm. It is quite clear that the ereditors of the 
old firm, by exeenting the deed, never intended to incur 
such a liability; and I think that the creditors of the new 
firm cannot be supposed to have dealt with this firm in the 
belief that they could have a remedy against all or any of 
the creditors of the old firm. Is there here such a partici- 
pation of the profits of the new firm by the creditors of 
the old firm as to make them partners in the new firm ? 
They certainly are not partners infer se, as was properly 
held by the M. R., and they could derive no profit from the 
new firm beyond the payment of the debts due to them 
from the old firm. There was a formal release of these 
debts; but we must look at the real nature of the transac- 
tion according to the understanding of all who were 
parties to it. The business of Messrs. Smith & Co. was 
to be carried on by the trustees till the debts of that firm 
were paid, and then the business was to be transferred 
back to Messrs. Smith & Co. The defendants can only be 
liable upon the supposition that the person who wrote the 
acceptance on the bills of exchange was their mandatory 
for that purpose. Ido not mean to make any distinction 
between their liability on the bills and their liability for the 
price of the goods supplied to the Stanton Iron Company, 
the consideration for the bills. But I am of opinion that 
the creditors of the old firm cannot be considered, by ex- 
ecuting the deed, as having authorized the trustees as_ their 
agents either to purchase the goods, or to accept the bills. 
I do not think that Waugh v. Carver, or Owen v. Body, or 
any of the cases relied upon by the plaintiffs, make out a 
participation in profits under this deed to constitute a part- 
nership. I must therefore advise your Lordships to re- 
verse the judgment of the Court of Common Pleas, and to 
adjudge that the defendants below are not liable as accep- 
tors of the bills of exchange, on which the action is 
brought. 

Lorp BroucHuam. — My lords, I entirely agree with my 
noble and learned friend in the view he has taken of the 
case. 

Lorp CraNnwortH. — My lords, in this case the judges 
in the Court of Exchequer Chamber were equally divided, 
three being of opinion that the defendant was and three 
that he was not liable on the bills in question; and unfor- 
tunately the same difference of opinion has existed among 
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the learned judges who attended this House during the 
argument at your lordships’ bar. Except, therefore, from 
an examination of the ground on which their opinions are 
founded, we can derive no benefit in this case from their 
assistance. We cannot say that in the opinions delivered 
in this House there is more authority in favor of one view 
of the case than of the other. We must not, however, 
infer that your lordships have not derived material aid 
from the opinions expressed by the judges. These opin- 
ions have stated arguments on the one side and on the 
other with great clearness and force, and what we have to 
do now is to decide between them. In the first place, let 
me say that [ concur with those of the learned judges who 
are of opinion that no solid distinction exists between the 
liability of the defendant in an action on the bills and in 
an action for goods sold and delivered. If he would have 
been Jiable in an action for goods sold and delivered, it 
must be because those who were in fact carrying on the 
business of the Stanton [ron Company were carrying it on 
as lis partners or agents. And as the bills were accepted 
according to the usual course of business, for ore supplied 
by the plaintiff, I cannot doubt that if the trade was car- 
ried on by those who managed it as partners or agents of 
the plaintiff, he must be just as liable on tie bills as he 
would have been in an action for the price of the goods 
supplied. His partners or agents would have the same 
authority to accept bills in the ordinary course of trade as 
to purchase goods on credit. The liability of one partner 
for the acts of his copartner is, in truth, the liability of a 
principal for the acts of his agent. Where two or more 
persons are engaged as partners in an ordinary trade, each 
of them has an implied authority from the others to bind 
them all by contracts entered into according to the usual 
course of business in that trade. Every partner in trade 
is, for the ordinary purposes of the trade, the agent of his 
copartners, and all are. therefore liable for the ordinary 
trade contracts of the others. Partners may stipulate 
amongst themselves that some one of them only shall enter 
into particular contracts, or into any contracts, or that as 
to certain of their contracts none shall be liable except 
those by, whom they are actually made; but with such pri- 
vate arrangements third persons dealing with the firm 
without notice have no concern. The public have a right 
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to assume that every partner has authority from his co- 
partners to bind the whole firm in contracts made accord- 
ing to the ordinary usages of trade. This principle applies 
not only to persons acting openly and avowedly as _part- 
ners, but to others who, though not so acting, are by seeret 
or private arrangement, partners with those who appear 
ostensibly to the world as the persons carrying on the 
business. In the case now before the House, the Court of 
Common Pleas decided in favor of the respondents, that 
the appellant, by his execution of the deed of agreement, 
became, together with the other creditors who executed it, 
a partner with those who conducted the business of the 
Stanton Iron Company. The Court of the Exchequer Cham- 
ber, on appeal to them, were equally divided, so that the 


judgment of the Court of Common Pleas was affirmed. 


The sole question for adjudication by your lordships_ is, 
whether this judgment thus affirmed was right. I do not 
propose to consider in detail all the provisions of the deed. 
I think it sufficient to state them generally. In the first 
place, there is an assignment by Messrs. Smith to certain 
trustees, of the mines and all the engines and machinery 
used for working them, together with all the stock in trade, 
and, in fact, all their property, upon trust to carry on the 
business, and, after paying its expenses, to divide the net 
income ratably amongst the creditors of Messrs. Smith as 
often as there shall be funds in hands sufficient to pay one 
shilling in the pound, and after all the creditors are satis- 
fied, then in trust for Messrs. Smith. Up to this point the 
creditors, though they executed this deed, are merely pas- 
sive, and the first question is, what would have been the 
consequence to them of their executing the deed, if the 
trusts had ended there? Would they have become part- 
ners in the concern carried on by the trustees merely be- 
cause they passively assented to its being carried on upon 
the terms that the net income, i. e. the net profits, should 
be applied in the discharge of demands? I think not. It 
was argued that, as they would be interested in the profits, 
therefore they would be partners. But this is a fallacy. 
It is often said that the tes , or one of the tests, whether a 
person not ostensibly a partner is, nevertheless, in contem- 
plution of law a partner, is, whether he is entitled to par- 
ticipate in the profits. ‘This no doubt is, in general, a sufli- 
ciently accurate test; for a right to participate in profits 
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affords cogent, often conclusive, evidence that the trade in 
which the profits have been made, was carried on in part 
for or on behalf of the person setting up such a claim. 
But the real ground of the liability is, that the trade has 
been carried on by persons acting on his behalf. When 
that is the case, he is liable to the trade obligations, and 
entitled to its profits, or to a share of them. Ii is not 
strictly correct to say that his right to share in the profits 
makes him liable to the debts of the trade. The correct 
mode of stating the proposition is to say that the same 
thing that entitles him to the one makes him liable to 
the other, namely, the fact that the trade has been carried 
on on his behoof, i. e. that he stood in the relation of 
principal towards the persons acting ostensibly as the 
traders by whom the liabilities have been incurred, and 
under whose management the profits have been made. 
Taking this to be the ground of the liability as a partner, 
it seems to me to follow that the mere concurrence of cred- 
itors in an arrangement under which they permit their debtor 
or trustees for their debtor to continue his trade and apply 
the profits in discharge of their demands, does not make 
them partners with their debtor or the trustees. The debtor 
is still the person solely interested in the profits, save only 
that he has mortgaged them to his creditors. He receives 
the benefits of the profits as they accrue, though he has pre- 
cluded himself from applying them to any other purpose 
than the discharge of his debts. The trade is not carried 
on by or on account of the creditors; their consent is ne- 
cessary in such a case, for without it all the property might 
be seized by them in execution. But the trade still remains 
the trade of the debtors, or the trustees are the persons by 
or on behalf of whom it is carried on. I have hitherto 
considered the case as it would have stood if the creditors 
had been merely passively assenting parties to the carry- 
ing on of the trade on the terms that the profits should be 
applied in liquidation of their demands. But Iam aware 
that in this deed special powers are given to the creditors, 
which it was said showed that they had become partners, 
even if that had not been the consequence of their concur- 
rence in the previous trust. The powers may be described 
briefly as, first, a power of determining, by a majority in 
value of their body, that the trade should be discontinued ; 
then, secondly, a power of making rules and orders as to its 
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conduct and management. These powers do not appear 
to me to alter the case. The creditors might, by process 
of law, have obtained possession of the whole of the prop- 
erty. But in the earlier provisions of the deed they con- 
sented to abandon that right, and to allow the trade to be 
carried on by the trustees. The effect of these powers is 
only to qualify their consent. They stipulate for a right to 
withdraw it altogether, or if not, then to impose terms as 
to the mode in which the trusts to which they had agreed 
should be executed. I do not think that this alters the 
legal condition of the creditors. The trade did not become 
a trade carried on for them as principals because they might 
have insisted on its being abandoned, or because they might 
have prescribed terms on which alone it should be continued. 
Any trustee might have refused to act if he considered the 
terms prescribed by the creditors to be objectionable. Sup- 
pose the deed had stipulated not that the creditors might 
order the discontinuance of the trade, or impose terms as 
to its management, but that some third person might do so 
if, on inspecting the accounts, he should deem it advisiable. 
It could not be contended that this would make the cred- 
itors partners if they were not so already; and I can see 
no difference between stipulating for such a power to be 
reserved to a third person and reserving it to themselves. 
I have, on these grounds, come to the conclusion that the 
creditors did not, by executing this deed, make themselves 
partners in the Stanton Iron Company; and I must add 
that a contrary decision would be much to be deprecated. 
Deeds of arrangement like that now before us are, | believe, 
of frequent occurrence, and it is impossible to imagine that 
creditors who execute them have any notion that by so 
doing they are making themselves liable as partners. This 
would be no reason for holding them not to be liable, if on 
strict principles of mercantile law they are so; but the 
very fact that such deeds are so common, and that no such 
liability is supposed to attach to them, affords some argu- 
ment in favor of the appellant. The deed now before us 
was executed by above a hundred joint creditors, and a 
mere glance at their names is sufficient to show that there 
was no intention on their part of doing anything which 
should involve them in the obligations of a partnership. I 
do not rely on this, but at least it shows the general opinion 
of the mercantile world on this subject. I may remark, 
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that one of the creditors I see is the Midland Railway Com- 
pany, who are creditors for a sum only of £39 and to sup- 
pose that they could imagine that they were making them- 
selves partners is absurd. The authorities cited in argu- 
ment did not throw much light on the subject. I can find 
no case in which a person has been made liable as a dor- 
mant or sleeping partner in which the trade might not fairly 
be said to have been carried on for him together with those 
ostensibly conducting it, and when therefore he would stand 
in the position of the principal towards the ostensible mem- 
bers of the firm as his agents. This was certainly the case 
in Waugh vy. Carrer. There Messrs. Carver, who were ship 
agents at Portsmouth, agreed with Gresler, a ship agent at 
Plymouth, that if he would establish himself as a ship agent 
at Cowes, they would share between them the profits 
of the respective agencies in certain stipulated pro- 
portions. When, therefore, Gresler, in pursuance of the 
agreement, did establish himself at Cowes, and there carry 
on the business of a ship agent, he, in fact, carried it on 
for the benefit of Messrs. Carver as well as of himself, and 
the court held that in these circumstances the stipulation 
which they had entered into, that neither party to the 
agreement should be answerable fur the acts of the other, 
was a stipulation which they could not make so as thereby 
to affect third persons. Each firm was carrying on business 
on account, not only of itself, but also of the other firm. 
This, therefore, made each firm the agent of the other. 
The case of Bond y. Pittar could admit of no doubt. The 
question was, whether G. F. Watts and P. H. Watts could 
sue jointly for business transacted by them as attorneys? 
They had agreed to become partners on a stipulation that 
P. H. Watts should always receive £300 yearly out of the 
first profits as his share, and should not be liable for any 
losses. It was argued that this latter stipulation prevented 
them from being partners; but the court held the contrary. 
Each of them worked for the common benefit of both, and 
each of them therefore acted as agent of the other. The 
produce of the labor of each was to be brought into a com- 
mon fund, to be afterwards shared according to certain 
arrangements between themselves. The case was really 
free from doubt. A similar principle explains and justifies 
the decision of the Court of C. P. in Barry v. Nesham. 
The question was, whether the defendant was liable for 





“ - 
i: P 





a 


eee 





= 


int, rl Di he Na ig SA i 


Bib alka di iB lB a is std) 


a 





Recent English Cases. SOT 


goods furnished to one Lowthin in the way of his business 
as the printer and publisher of a newspaper. Nesham had 
sold the stock and goodwill of the paper to Lowthin, in 
consideration of £1,500, and on a further stipulation that 
for seven years the profits were to be applied as follows: 
that is to say, Lowthin was to have the first £150 of the 
annual profits, then Nesham was to have them to the extent 
of £500, and Lowthin was to have all beyond. It is clear 
that Lowthin was conducting the business for the common 
benefit of both, subject to their private arrangements as to 
the shares they should separately be entitled to. Lowthin 
was therefore clearly the agent of Nesham. Owen v. Body 
was at most a dictum. The Court of Q. B. were quite right 
in holding that the creditors were justified in refusing to 
execute the deed tendered to them, and that is all which 
was decided. None of the other cases cited carried the 
doctrine further than those | have referred to, and I there- 
fore think that in this case the judgment appealed against 
ought to be reversed. 

Lorp WENSLEYDALE. — My lords, these two cases come 
before your lordships on appeal from the Ex. Ch., by 
which court a judgment of the Court of C. P. was affirmed. 
They both involved the same question. The Court of C. 
P. were unanimous in favor of the plaintiffs below. The 
Court of Ex. Ch., consisting of six learned judges, and also 
the six learned judges who gave their advice to your lord- 
ships, were both equally divided. I am of opinion that the 
judgment of the Court of C. P. was wrong, and that it 
ought to be reversed. The question is, whether the plain- 
tiffs in error, the defendants below, both or either, were 
liable as acceptors of certain bills of exchange dated in 
March, April, and June, 1855, drawn by the plaintiffs below 
on the Stanton Iron Company, and accepted by one James 
Haywood as per proc. that company; and the simple ques- 
tion will be this, whether Haywood was authorized by the 
defendant, as one of the partners in that company, to bind 
him by those acceptances? Haywood must be taken to 
have been authorized to accept for them by those who actu- 
ally carried on business under that firm. Were the appel- 
lants, or either of them, partners in it at that time? The 
case will depend entirely on the construction of the deed 
of the 13th Nov. 1849. There is no other evidence affect- 
ing either of them, and the question is, whether the sub- 
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scription of both as creditors of the Smiths made them 
partners in the business carried on by the trustees in the 
name of the Stanton Iron Company. Wheatcroft could 
not be liable in the character of trustee, for he had ceased 
to be such before the bills were drawn, and the plaintiff 
knew it. The terms of the deed have been so fully brought 
before your lordships, that Ido not consider it necessary 
to state them at any length. The deed is an arrangement 
by the Smiths, who had become insolvents, with their cred- 
itors, who subscribe the deed for assigning all their prop- 
erty to trustees, in trust to convert part not necessary to 
conduct the business, and leaving £4000 for that purpose, 
and divide the proceeds among the creditors, and then to 
continue to carry on, in the name of the Stanton Lron Com- 
pany, the business lately carried on by the Smiths, and for 
that purpose to manage the works as they thought fit, with 
various powers, to renew leases, insure, erect buildings and 
machinery, appoint managers and agents, enter into and 
execute all contracts and instruments in carrying on the 
business, (and that provision would certainly authorize the 
making or accepting bills of exchange,) and to divide the 
net income among the creditors in ratable proportions, 
provided that in distributing such income it shall be deemed 
and taken to be the property of the Smiths, with power for 
the majority in value of the joint creditors at a meeting to 
alter the trusts, and make rules as to the discontinuance of 
the business and the management of it, and ultimately, after 
paying the debts incurred in the business so carried on, to 
divide the residue of the moneys in ratable proportions 
amongst the creditors, with the same provision that the 
moneys are to be taken to be the property of the Smiths. 
The creditors are to receive the provisions of the deed in 
full discharge of their debts; they covenant not to sue, and 
the deed is to be void unless executed by six sevenths of the 
creditors in number and value. The question is, whether 
this deed makes the creditors who sign it partners with the 
trustees, or, what is the same thing, really agents, to bind 
them by their acceptances on account of the business. The 
law as to partnership is undoubtedly a branch of the law 
of principal and agent, and it would tend to simplify and 
make more easy of solution the questions which arise on 
this subject if this true principle were more constantly kept 
in view. Story, J. lays it down in the first section of his 
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work on Partnership. He says every partner is an agent 
of the partnership, and his rights, powers, duties, and obli- 
gations are in many respects governed by the same rules 
and principles as those of an agent. A partner virtually 
embraces the character of both a principal and agent. 
Pothier says, Contractus societatis non secus ac contractus man- 
dati: (Pand. lib. 17, lit. 2 Introduction.) A man who orders 
another to carry on trade, whether in his own name or not, 
to buy and sell and to pay over all the profits to him, is 
undoubtedly the principal, and the persons so employed are 
the agents, and the principal is liable for the agent’s con- 
tracts in the course of his employment. So if two agree 
that they should carry on a trade and share the profits of 
it, each is a principal, and each is an agent for the other, 
and each is bound by the other’s contracts in carrying on 
the trade, as much as a single principal would be by the act 
of an agent who was to give the whole of the prolits to his 
employer. Hence it becomes a test of liability of one for 
the contract of another, that he is to receive the whole or 
a part of the profits arising from that contract by virtue 
of the agreement made at the time of the employment. I 
believe this is the true principle of partnership liability. 
Perhaps the maxim, “ought to bear the loss,” often stated 
in the earlier cases on this subject (Waugh v. Carver, &c.), 
is only the consequence, not the cause, why a man is made 
liable as a partner. Can we then collect from the trust- 
deed that each of the subscribing creditors is a partner 
with the trustees, and by the mere signature of the deed 
constitutes them his agents for carrying on the business for 
his account and the rest of the creditors? I think not. It 
is true that by this deed the creditors will gain an advan- 
tage by the trustees carrying on the trade, for if it is profit- 
able they may get their debts paid; but this is not that 
sharing of profits which constitutes the relation of princi- 
pal, agent, and partner. If a creditor were to agree with 
his debtor to give him time to pay his debt till he get money 
enough out of his trade to pay it, I think no one could rea- 
sonably contend that he thereby made him his agent to con- 
tract debts in the ways of his trade; nor do I think that it 
would make any difference that he stipulated that the debtor 
would pay the debt out of the profits of the trade. The 
deed in this case is merely an arrangement by the Smiths to 
pay their debts partly out of the profits of their trade, and 
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all their effects are placed in the hands of the trustees as 
middlemen between them and their creditors to effect the 
object of the deed, the payment of their debts. It is placed 
in the hands of the trustees as the property of the Smiths 
to be employed as the deed directs, and be returned to 
them when the trusts are satisfied. I think it is impossible 
to say that the agreement to receive this debt so secured 
partly out of the existing assets, partly out of the trade, is 
such a participation of profits as to constitute the relation 
of principal and agent between the creditors and trustees. 
The trustees are certainly liable because they actually con- 
tract by their undoubted agent; but the creditors are not, 
because the trustees are not their agents. The case of 
Owen v. Body, 5. Ad, &. Ell. 28, on which some reliance was 
placed, is really no authority for holding that the creditors 
by subscription became actual partners. In the short 
judgment of Lord Denman, the expression used is not that 
the deed imposed such conditions as would have constituted 
a partnership amongst those who subscribed it, but as might 
have had the effect, which is a much more doubtful expres- 
sion. It was quite enough for the decision of that case, 
that the subscription exposed them to the peril of being 
considered partners, of which peril the opinions of the 
majority of the judges leave no doubt, and that prevented 
the deed from being a fair deed and good against creditors. 
So did the provision that the effects which ought to have 
been divided eqally amongst the creditors should be put in 
peril by being employed in trade. The case of James v. 
Whitbread, 20 L. J. 217, which was distinguished as author- 
izing a trader to wind up, can hardly be supported on the 
ground of that distinction. It exposed the creditors sign- 
ing to perils, though not in the same degree. The case of 
Bond vy. Pittar,3 M. & W. 357, cited on the part of the 
plaintiff, turned entirely upon the special circumstances, it 
being perfectly clear that both the two attorneys, of whom 
the plaintiff was assignee, were the parties with whom the 
contract was made, irrespective of the circumstance of the 
payment of fixed sums being made to one out of the profits. 
It was not that fact that was considered to make them part- 
ners; it was not necessary to decide that point. I there- 
fore advise your lordships to reverse the judgment. 

Lorp CHEeLMsForD.— My lords, I agree entirely in the 
opinions which have been expressed by my noble and learned 
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friends, and as I can add nothing to the strength and clear- 
ness of their arguments in favor of the conclusion at 
which they have arrived, I shall satisfy myself by simply 
expressing my concurrence with them, that the judgment 
ought to be reversed. 


MISCELLANEOUS INTELLIGENCE. 


RETIREMENT OF CureF Justice Reprietp or VERMONT. We 
have received a copy of the address of the Members of the Bar of Ver- 
mont to Chief Justice Redfield upon the oceasion of his leaving the bench 
which he has occupied by successive annual elections for twenty-five years. 
This address, with the reply of Chief Justice Redfield, we shall give in the 
January number of the Reporter. 

By his published decisions in the Reports, by his contributions to legal 
periodicals, and by his labors as an author of law books, Judge Redfield is 
well and favorably known throughout the country. We understand that 
he returns to the practice of his profession, and are glad to learn that 
he has decided to open an office in Boston. We extend him a most 
cordial welcome to the Suffolk Bar. 

SHARswoop’s ProressionaAL Eruics. An esteemed correspondent 
has sent us a notice of this excellent book, which with other matter, 
crowded out of this number by the long English case, will appear in the 
Law Reporter for January. 


NEW PUBLICATIONS RECEIVED. 


Tue Marytanp Cope. Public General Laws, compiled by Oruo 
Scorr and Hiram M’CuttovuGn, Commissioners ; adopted by the Leg- 
islature of Maryland, January session, 1860; the acts of that session 
being therewith incorporated : with an index to each article and section, 
by Henry C. Mackatt, of the Maryland Bar. By authority of the 
State of Maryland. Octavo. Vol. I. pp. 822; Vol. IL. pp. 965. Balti- 
more: John Murphy & Co., Printers and Publhshers, Marble Building, 
182 Baltimore Street. 1860. For sale by Little, Brown, & Co., Boston. 


Tue Grenerat CommerctaL Law, as recognized in the jurispru- 
dence of the United States. By Witt1Am O. BAateMAN, Counsellor at 
Law. “Lex plus laudatur, quando ratione probatur.” One volume, 
octavo, pp. 765. Philadelphia: T. & J. W. Jobnson & Co., Law Book- 
sellers and Publishers, 535 Chestnut Street. 1860. 


An Essay on ProressionaL Eruics. By George SHARswoop. 
Second edition. Philadelphia: T. & J. W. Johnson. pp. liv. and 158. 
12mo. 1860. 
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Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent. 


Alden, William C. 
Arnold, John 

Babbitt, John N. (1) 
Barney, James 8. (2) 
Boynton, Benjamin F. 
Carruth Edwin E. 
Carruth, ay « Ze 
Chamberlain, Albert S. (3) 
Clark, Gilbert 

Cobb, Wm. 8. (4) 
Delano, Melzar I’. 
DeLuce, John F. (5) 
Dodge, Calvin B. 
Emerson, Charles 
Emery, James, Jr. (6) 
Fay, Hiram W. 

Flint, John 8. 

Gates, James W. 
Glidden, Mark 
Goodell, Samuel 
Gunn, Calvin (7) 
Haddow, James L. 
Hathaway, James W. 
Hathaway, Seth W. 
Hobby, George W. (5) 
Holbrook, Samuel E., Jr. 
Holmes, Enoch (6) 
Holmes, Jonas 

Hurd, Joseph 

Jones, Elnathan 
Lanman, Nath’l C. 
Lee, William 

Mashow, John (1) 
Matthews, Alonzo (1) 
MeCahey, Richard 
Mitchell, Clark W. (3) 
Niebuhr, George H. (8) 
Norton, Joshua, Jr. 
Phillips, Walter 
Plimpton, George H. 
Pope, John G. W. (4) 
Post, Bernhard 
Rhodes, Jesse 
Ruggles, Charles H. 
Savory, George J. 
Seccomb, Edward R. (8) 
Sheen, James E. 
Spooner, Charles M. (2) 
Stocker, William 
Stoddard, Hartford 
Strong, John R. (7) 
Taylor, Alfred 
Temple, Rufus 
Thayer, Lewis M. 
Thompson, Augustus J. 
Thompson, James L. 
Tolman, John E. 
Torrey, Calvin 


Residence. 


Roxbury, 
Braintree, 
New Bedford, 
New Bedford, 
Lynn, 
Clinton, 
Boston, 
Dalton, 
Springtield, 
New Bedford, 
Medford, 
Boston, 
Wenham, 
Stoneham, 
Charlestown, 
Marlboro’, 
Lenox, 
Cambridge, 
Danvers, 
Boxford, 
Pittstield, 


| Cambridge, 


New Bedtord, 
Marblehead, 
Boston, 
Charlestown, 
Charlestown, 


, 
Southboro,’ 
Norton, 
Plymouth, 
Harvard, 
New Bedford, 
New Bedford, 
Hopkinton, 
Dalton, 
Brookline, 
Boston, 
Springtield, 
Manstield, 
New Bedford, 
Brookline, 
Not stated, 


| 
Late ot Fall River, 


Groveland, 
Brookline, 
South Danvers, 
New Bedford, 
Chelsea, 

Upton, 


Pittsfield 
§ —— d, 
a) 


arlboro, 
Easton, 
Malden, 
Boston, 
Waltham, 
Springtield, 
Easton, 


| October 16, 
| “ 1 


| October 
“ 


Commenceme’t) 

of Proceedings. 
ee 
August 


“ 





Name of Judge. 


| Returned by 


George White. 
- 


| Edmund H. Bennett. 
| Geo. F. Choate. 


Henry Chapin. 
Isaac Ames. 
James T. Robinson. 


| John Wells. 


“ 

“ 

ay 

“ 

“ 

“ 

“ 

“ 

“ 
August 
October 1 

we 

“ 

| “ 
Sept. 
October 
Sept. 
October 
August 
October 
“é 
7 
Sept. 
| October *‘ ‘ 


August 
October 
“ 


Sept. 

| October 
“a 

| “ 

| “ 

“ 


“ 


Sept. 
October 





Edmund H. Bennett. 
Wm. A. Richardson. 
Isaac Ames. 

Geo. F. Choate. 


| Wm. A. Richardson. 


“ 


James T. Robinson. 
Wm. A. Richardson. 


| Geo. F. Choate. 


James T. Robinson. 
| Wm. A. Richardson. 


Edmund H. Bennett. 
Geo. F. Choate. 
Isaac Ames. 

Wm. A. Richardson. 


James T. Robinson. 
Henry Chapin. 
Edmund H. Bennett. 


| William H. Wood. 


Henry Chapin. 


Edmund H. Bennett. 
. 
| Wm. A. Richardson. 


James T. Robinson. 


| George White. 
| Isaac Ames. 


John Wells. 


Edmund H. Bennett. 
George White. 


Geo. F. Choate. 
Edmund H. Bennett. 
Geo. F. Choate. 
George White. 

Geo. F. Choate. 
Edmund H. Bennett. 
Isaac Ames. 

Henry Chapin. 
James T. Robinson. 
John Wells. 

Wm. A. Richardson. 
Edmund H. Bennett. 
Wm. A. Richardson. 
Isaac Ames. 

Wm. A. Richardson. 
John Wells. 








White, Daniel B. | Edmund H. Bennett. 





Firms, &e. 


(1) Matthews. Mashow, & Co. 
(2) Barney & means. 
(8) A. S. Chamberlain & Co. 

(4) Wm. 8. Cobb & Pope. 

(5) DeLuce & Hobby. 

(6) Holmes & Emery. 

(7) Gunn & Strong. 

(8) Niebuhr & Seccomb, limited copartners. 





